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Gone but not Forgotten: The Strange
Afterlife of the Jay Treaty's Indian Free

Passage Right
Marcia Yablon-Zug"
For members of North American Indian tribes, travelling from one side of their
reservation to the other sometimes involves crossing the Canada-United States border. The
right of North American Indians to pass that border was originally recognized in the Jay
Treaty of 1794. This treaty right, the author maintains,was inconsistent with the state of war
which arose between Britain and the US. in 1812, and was therefore implicitly abrogated by
the War of 1812. As the relevantprovision of the treaty was never reinstated,there is now no
treaty-basedjustificationfor the right offree passage.
For CanadianIndians entering the United States, the authorargues, the free passage right
continues to exist, but it now stems from a statutory source: the U.S. Act of April 2, 1928,
codified in 8 US.C 1359 and commonly known as the "free passage statute." Judicial
recognition that the right is based in statute, and not in the Jay Treaty, is long overdue.
After providing a historical overview of the Indian free passage and duty-free rights, the
author argues that confusion in the courts about the source of these rights has had negative
consequencesfor both American and Canadian Indians. They believe, understandably,that the
free passage and duty-free rights are grounded in the Jay Treaty and that the Canadianand
American governments are unjustifiably refusing to recognize them as treaty rights. Further
confusion resultsfrom the differing treatment offree passage in each country - confusion that
has been compounded by inconsistent court decisions. The author also addresses the differing
American and Canadian definitions of "Indian," and their effect on eligibilityfor American
federal benefits. Finally, the authorposits that much confusion could be eliminated, and that
Indian interests could be better served, by foregoing any further attempt to ground the free
passage right in the Jay Treaty and by recognizing instead that it has a statutory basis.

* Assistant Professor, University of South Carolina School of Law. The author would
like to thank the many professors who shared their time and insight to help with the
development and writing of this article.
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Introduction
In the middle of the night, a man wakes up his son. The child is very
surprised to see his father, who had not lived with the child and his
mother for many years. The father puts his son in the car and drives
him across the border, leaving Canada and going back "home" to the
United States. The child's mother does not realize he is gone until the
next morning. After desperate pleas for the child's return go
unanswered, the mother files a petition with the United States federal
court under the InternationalChild Abduction Remedies Act (ICARA),1
asking the court to order the child's return. The signatories of the Hague

1. InternationalChildAbduction Remedies Act, 42 U.S.C. § 11601 et seq. (2007) [ICARA].
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Convention,2 which is enforced in the United States through ICARA,
include Canada and the United States. These countries have promised
not to adjudicate custody disputes involving children abducted from
other signatory countries,3 but to return such children to the country
from which they were kidnapped and permit that country's judicial
system to adjudicate the custody dispute.4 Under ICARA, the law is
clear; if ICARA applies, the court must order the return of the child.5
Therefore, in the above scenario, an American court would have no
choice but to order the child to be sent back to Canada.
However, the application of this rule is not always so clear. What if
the child and his father were Canadian Indians?6 What if the trip across
the border was simply a trip from the Canadian to the American side of
a single Indian reservation? Some would argue that because Indians7
have special rights to cross the Canada-U.S. border, rights which were
first set forth in the Jay Treaty of 1794,8 ICARA does not apply to them.
This exact argument - that ICARA is inapplicable to Canadian Indians
crossing the Canada-U.S. border - was presented to the Federal District
Court for the Northern District of New York in the recent case of
Diabo v. Delisle.9 In that case, an American Indian had kidnapped her

2. Hague Convention on the Civil Aspects of International Child Abduction, 25 October
1980, S. Treaty Doc. No. 99-11, 19 I.L.M. 1501 (1980).
3. See Deborah M. Zawadzki, "The Role of Courts in Preventing International Child
Abduction" (2005) 13 Cardozo J. Int'l & Comp. L. 353 at 358 (noting that there are
approximately 50 signatories to the Hague Convention, including the United States and
Canada).
4. ICARA, supra note 1, S 11601(a)(4).

5. Ibid.
6. "Canadian Indian" is the primary term used in American law to refer to aboriginal
people living within Canada's borders. Under American law, Indian rights and aboriginal
rights are not necessarily simultaneous. Because the primary focus of this paper is on the
application of American law to Indians who live in Canada, I will use the term "Canadian
Indian" to refer to them. Although the term "Indian" is less common in Canadian law, it
is found in statutes such as the Indian Act, R.S.C. 1985, c. 1-5, s. 1, and is used in
governmental departments including Indian and Northern Affairs Canada.
7. Ibid.
8. Treaty of Amity, Commerce and Navigation, United States and Great Britain, 19
November 1794, 8 U.S. Stat. 116 [Jay Treaty].
9. 500 F. Supp. 2d 159 at 162-63 (N.D.N.Y. 2007) [Delisle].
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Indian grandchild from Canada and returned with the child to her home
on the Onondaga reservation in New York.' Despite the kidnapping,
the Onondaga tribe supported the grandparents by granting them full
physical custody of the child." The child's mother then filed a petition
in federal district court for the child's return pursuant to ICARA. 2 In
response, the grandparents argued that because of their Indian status,
ICARA did not apply. 3 ICARA is triggered only when an abductor
takes a child across an international border. 14 However, for nearly a
century, courts, scholars and litigants have grappled with whether the
Canada-U.S. border is "non-existent" 5 with respect to Canadian
Indians. Therefore, it was not unreasonable for the grandparents in
Delisle to believe that taking their Canadian Indian grandchild across the
border would not trigger ICARA.
After considering the issue, the federal district court ruled against the
respondent grandparents, and held that ICARA did apply to Indians. 6
Still, the fact that Indian border crossing rights could be raised as
arguable grounds for an exception to a clear legal rule highlights the
continuing confusion and uncertainty that surround such border
crossing rights and the need to have this ambiguity resolved.
10. Ibid. at 162.
11. Ibid. Indian tribes have exclusive jurisdiction over child custody decisions pertaining
to children domiciled on the reservation. See Indian Child Welfare Act, 25 U.S.C. 5
1911(a) (2006). Therefore, if the child did not need to be returned to Canada pursuant to
ICARA, then the tribe had authority to issue such a custody order.

12. Delisle, ibid.
13. Ibid. at 163. The grandparents were supported in their efforts to prevent the child's
return to Canada by the Onondaga Nation, which joined the grandparents as an amicus.
14. ICARA, supra note 1.
15. The idea that the border was "non-existent" for Indian tribes was first voiced by the
district court in United States ex rel. Diabo v. McCandless, 18 F.2d 282 at 283 (D. Pa. 1927)
[McCandless], aff'd 25 F.2d 71 (3d Cir. 1928) [McCandless 3d Cir.] (stating that "for
[Indians] this [boundary line] does not exist"). This sentiment has been repeatedly echoed
by various scholars since then. See e.g. Sharon O'Brien, 'The Medicine Line: A Border
Dividing Tribal Sovereignty, Economies and Families" (1984) 53 Fordham L. Rev. 315 at
318 (stating that the border is "nonexistent for Indian nations").
16. Delisle, supra note 9 at 163. Although the published opinion does not state the
precise grounds upon which respondents based their claim that ICARA does not apply to
Canadian Indians, there is little question that this argument was based on the Jay Treaty
free passage right.
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Since the Canada-U.S. border was first created, it has cut across
Indian lands and affected scores of Indian tribes." Almost from the
beginning, both countries recognized the potential hardship that the
creation of the border would inflict on Indian people. As a result, the
1794 Jay Treaty between the United States and Great Britain18
guaranteed Indians the right of free passage,1 9 but as this article will try
to make clear, the right is no longer based on the Jay Treaty.2°
In this article I argue that the free passage right of Canadian Indians
to enter the United States is now solely a statutory right, based on
section 1359 of the Aliens and NationalityAct, and that acceptance of its
statutory basis is long overdue. Although the importance of the free
passage statute tends to be ignored in favour of other legal arguments,
this article will demonstrate that treating the right as anything other
than statutory is misguided, potentially harmful and ignores the
multitude of benefits that could only come from the recognition of the
statutory basis of this right. Specifically, I will argue that the Jay Treaty
was abrogated by the War of 1812 and that its free passage provision was
never reinstated, but that U.S. federal courts have never clearly held that
the free passage provision no longer exists. While the courts probably
believe that leaving open the possibility of such an expansive Jay Treaty
right might someday prove beneficial to Indians, this article will
demonstrate that obscuring the current statutory basis for the free
passage right actually has serious negative repercussions for Canadian
Indians. In extreme examples such as the Delisle case,21 the uncertainty
surrounding the free passage right has led some Indians to believe that it
permits them to commit acts that would otherwise be considered
criminal.
Part I of this article sets out a comprehensive history of the Canadian
Indian free passage right, its origin and its current statutory incarnation.
In addition, I discuss why the court case originally recognizing this
17. See infra notes 23 and 24 (describing the numerous tribes whose lands were bisected
by the border).
18. When the Jay Treaty was signed Canada did not exist separately from Great Britain.
Consequently, the treaty was signed by Great Britain.
19. See Jay Treaty, infra note 27 and accompanying text.
20. See section I.B., below, discussing the abrogation of the Jay Treaty.
21. Delisle, supra note 9.
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right - McCandless2 - has been effectively overruled. In Part II, I
analyze why the Jay Treaty continues to be cited as the basis for the free
passage right, and I address criticisms regarding the application of the
right. I further suggest that despite arguments to the contrary, the
application of the free passage right is both consistent and legally
justified. In Part III, I address the harmful effects of treating the right as
being based on the Jay Treaty, and I explain why it is now exclusively a
statutory right. Part IV discusses the current benefits of the statutory
free passage right for Canadian Indians. Finally in Part V, I suggest
avenues for further expansion of the right.

I. The Origins of the Free Passage Right
Long before European settlers came to North America, Indian tribes
were living in most of the areas that now constitute the United States
and Canada. As a result, when the Canada-U.S. border was created,
many tribal lands were cut in half, separating both people and
24
property.23 Many Indians are still affected by the Canada-U.S. border,
especially those who reside on reservations bisected by the border.25
A. The Jay Treaty

The Canada-U.S. border was first created by the ParisPeace Treaty of
1783,26 and was refined by the Jay Treaty of 1794.27 In 1794, the United
22. Supra note 15.
23. "[T]he boundary line between Canada and the United States ... passed through the
territories of many native communities, including the Micmac, Maliseet, Penobscot,
Passamaquoddy, Mohawk, Iroquois, Sioux, and Blackfeet": Leah Castella, "The United
States Border: A Barrier to Cultural Survival", Note, (2000) 5 Tex. F. on C.L. & C.R. 191
at 196 [footnote omitted].
24. More than 30 tribes are affected by the Canada-U.S. border. Among them are the
Wabanaki and Iroquois Confederacies, the Ojibwe, Ottawa, Lakota, Salish, Colville,
several Western Washington tribes, and the Haida, Tlingit and Tsimshian of Alaska and
Canada: O'Brien, supra note 15 at 315-16.
25. Ibid.
26. Definitive Treaty of Peace Between the United States of America and his Britannic
Majesty, United States and Great Britain, 3 September 1783, 8 U.S. Stat. 80 [Paris Peace
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States and Great Britain were once again on the brink of war," as it

became increasingly clear to Americans that the British were planning a
territorial expansion south of the border 9 and that the British planned
to use the Indians living in border areas to that end." To prevent the
looming confrontation, an American delegation travelled to England to
negotiate a second peace treaty with Britain. The result of these
negotiations was the Treaty ofAmity, Commerce and Navigation, known

as the Jay Treaty. This treaty resolved the border disputes that remained
after the ParisPeace Treaty,31 thereby averting war.
Article Three of the Jay Treaty delineated the effect of the border on

the citizens of Canada and the United States. It also recognized the
border's effect on the Indians living in the areas it bisected, establishing
that the new boundary line was to have no effect on their right to cross
the border freely and to take their goods across duty free. This intention
is set forth in article III:
It is agreed that it shall at all times be free to His Majesty's subjects, and to the citizens of
the United states and also the Indians dwelling on either side of the said boundary line,
freely to pass and repass by land or inland navigation, into the respective territories and
countries of the parties, on the continent of America (the country within the limits of the

Treaty]. The ParisPeace Treaty secured "for the future United States an immense territory,
whose boundaries formed the present outline of the United States": Walter Stahr, John
Jay: FoundingFather (New York: Hambledon and London, 2005) at 174.
27. Jay Treaty, supra note 8. The Jay Treaty addressed some of the boundary issues that
were left unclear under the Paris Peace Treaty, such as the northeast boundary in Maine
and the northwest boundary of Minnesota. See Stahr, ibid. note 26 at 324.
28. "In the spring of 1794, many Americans believed that another war with Britain was
imminent and inevitable. The war scare started with reports that British warships were
seizing American merchant vessels in the West Indies": Stahr, ibid at 313.
29. March 1794, the British governor of Canada, ibid.:
[H]e predicted to an Indian delegation that within the year Britain and America would
be at war. The Governor hoped that the British and their Indian allies would prevail so
that they could, after the war, draw a new border between Canada and the United
States. Since the British still held forts in upstate New York and the upper Midwest,
there could be little doubt that the Governor had in mind a boundary far to the south of
the border Jay and his colleagues had obtained in the 1783 Peace Treaty.
30. Ibid.
31. See O'Brien, supra note 15 at 318. (The Jay Treaty "established a Joint Commission
to settle boundary disputes").
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Hudson's Bay Company only excepted) and to navigate all the 32lakes, rivers and waters
thereof, and freely carry on trade and commerce with each other.

The free passage right first recognized in the Jay Treaty continues to
this day, but the duty free right is no longer recognized. Though these
two rights were originally coextensive, they have received vastly
different treatment over time. While the free passage right has been
affirmed and expanded in recent decades, the duty free right has been
eliminated. Commentators frequently argue that recognition of the free
passage right means that the duty free right must also be recognized.
Such arguments are repeatedly echoed by border tribes,34 often with

tragic results. 5 Accordingly, it is important to look closely at these two
rights and determine whether there is any merit to the argument that
they are being applied incongruously.

B. The Jay Treaty Has Been Abrogated
While it is clear that the Jay Treaty free passage provision was the
origin of the current free passage right,36 there is much confusion

32. Jay Treaty, supra note 8, art. III.
33. See infra note 148 for numerous articles criticizing the decisions that refused to
recognize the duty free right.
34. See e.g. Sarah Scott, "They call it trade: For Indians, bringing cigarettes over the
border is perfectly legal" The Gazette (Montreal)(12 February 1994) A8. See also, United
States v. Miller, 26 F. Supp. 2d 415 at 428-29 (N.Y. Dist. Ct. 1998) [Miller] (cigarette and
alcohol smuggling case in which defendants justified their actions as protected by the Jay
Treaty duty free right).
35. For example, in the late 1980s and early 1990s armed conflicts erupted on the
Mohawk reservation in response to crackdowns on smuggling. See John C. Mohawk,
Echoes ofa Native Revitalization Movement in Recent Indian Law Cases in New York State,
(1998) 46 Buff. L. Rev. 1061 at 1066-77.
36. 1 am referring here to the statutory basis for the free passage right. It should be
noted, however, that many scholars argue that the Jay Treaty simply recognized an
aboriginal right, and that aboriginal rights are therefore the true basis for the free passage
right. See e.g. Bryan Nickels, "Native American Free Passage Rights Under the 1794 Jay
Treaty: Survival Under United States Statutory Law and Canadian Common Law",
Note, (2001) 24 B.C. Int'l & Comp. L. Rev. 313 (describing the right as a "natural law");
and O'Brien, supra note 15 at 338 (describing article III rights as "aboriginal in source").
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regarding whether it is still the basis for this right today. Shortly after
the Jay Treaty was signed, Great Britain and the United States were

embroiled in the War of 1812. Historically, entry into war was
understood to abrogate treaties between the belligerents. 7 During the
nineteenth century, treaties were regarded "as indivisible contracts, no

part of which could (unless otherwise agreed) remain in force unless all
remained in force."38 The U.S. Supreme Court articulated this sentiment
in Edye v. Robertson,39 stating that a declaration of war "usually suspends
or destroys existing treaties between the nations thus at war."40
Nevertheless, even at that early time, the effect of war on treaties was
somewhat more nuanced than such statements imply. Early American

case law established that war did not ipso facto dissolve treaties," but
that there were two factors that a United States court must consider in
determining whether a war terminates a treaty provision: the character
of that provision, and whether the provision is antithetical to a state of
war.42 As Justice

Cardozo explained

in Techt v. Hughes, treaty

However, as I discuss more fully below, because American courts are historically hostile
to the recognition of aboriginal rights, there are dangers in describing rights as aboriginal.
See e.g. aboriginal rights case law beginning with Johnson v. MIntosh, 21 U.S. (8 Wheat.)
543 at 574, 585 (1823) [M'Intosh] (holding that "the rights of the original inhabitants
were ...necessarily ... impaired" by the discovery doctrine. "[T]he exclusive power to
extinguish that [aboriginal title is] ... vested in that government which might
constitutionally exercise it"). See also section D, below, discussing aboriginal rights and
the Jay Treaty.
37. Joseph T. Latronica, "Termination-Effect of War" (2007) 74 Am. Jur. 2d,
Treaties S 11 (WLeC).
38. Ibid.
39. 112 U.S. 580 (1884).
40. Ibid. at 599.
41. See Society for Propagationof Gospel in Foreign Parts v. Town of New Haven, 21 U.S.
(8 Wheat.) 464 at 240 (1823) [Society for the Propagation] (and declaring at 492-94 that
treaties concerning permanent rights and general arrangements, and professing to aim at
perpetuity and to deal with the case of war as well as of peace, do not necessarily cease on
the occurrence of war, but are, at most, only suspended while it lasts and are revived
upon the return of peace).
42. See Karnuth v. United States ex rel. Albro, 279 U.S. 231 at 239 (1929) [Karnuth]. See
also The MariannaFlora, 24 U.S. (11 Wheat.) 1 (1826); and Techt v. Hughes, 229 N.Y. 222
(Ct. App. 1920) [Techt].
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"provisions compatible with a state of hostilities, unless expressly
terminated, will be enforced, and those incompatible rejected."43
Applying these principles of treaty interpretation, it is clear that the
Jay Treaty provisions guaranteeing the right of free passage were
antithetical to the state of war between Great Britain and the United
States. As the United States Supreme Court stated in Karnuth,"
discussed below, free passage across the border of two countries engaged
in hostilities is incompatible with a state of war because it would open
the door to "treasonable intercourse." 45 Further, as the Court explained
in Karnuth, such concerns do not necessarily end with the cessation of
hostilities:
Disturbance of peaceful relations between countries occasioned by war is often so
profound that the accompanying bitterness, distrust, and hate indefinitely survive the

coming of peace. The causes, conduct, or result of the war may be such as to render a
revival of the privilege inconsistent with a new or altered state of affairs. The grant of
the privilege connotes the existence of normal peaceful relations. When these are
broken by war, it is wholly problematic whether the ensuing peace will be of such
character as to justify the neighborly freedom of intercourse which prevailed before
46
the rupture.

The rule that war may abrogate treaty provisions that are
incompatible with a state of war is also consistent with the well
established, although perhaps controversial, principle of the law of coordination, which states that there is no such thing as international
interests. Rather, this principle states that "the individual interests of
each State must always remain the guiding consideration." 47 As the
German philosopher Hegel explained, "the relation of States is one of
the independent entities which make promises but at the same time
43. Techt, ibid. at 241.

44. Karnuth, supra note 42.
45. Ibid. at 239.
46. Ibid. at 239-40.

47. E. Lauterpacht, ed., International Law: Being the Collected Papers of Hersch
Lauterpacht, vol. 2, Part 1 (New York: Cambridge University Press, 1975) at 12 (citing

Erich Kaufmann, Das Wesen des Volkerrechts und die clausa rebus sic stantibus, (Tubingen:
J.C.B. Mohr (Paul Siebeck), 1911). This principle can be summed up by the maxim "Who
can, may." Ibid.
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stand above their promises. Nothing done in the interest of the
preservation of the state is illegal."48 Thus, in a law of co-ordination,
49
there is "nothing higher than the interest of each of the parties."
Consequently, when recognition of a treaty provision could be
detrimental to these interests, as was the case with the Jay Treaty free
passage right, it must be permissible to abrogate the provision.
In sum, according to the customary rules of treaty construction, as
well as almost two centuries of American case law, the Jay Treaty free
passage rights were inconsistent with a state of war and thus were
abrogated by the War of 1812. The only remaining question is whether
these abrogated rights were subsequently restored.
C. Was The Free PassageRight Revived?
The Treaty of Ghent,5" which concluded the War of 1812, purported
to restore the rights guaranteed in the Jay Treaty. Article Nine of the
Treaty of Ghent states:
The United States of America engage ... to restore to such tribes or nations, respectively,
all the possessions, rights, and privileges, which they may have enjoyed or been entitled
to in one thousand eight hundred and eleven, previous to such hostilities. ... And His
Britannic majesty engages ... to restore to such tribes or nations, respectively, all the
been entitled, to in
possessions, rights, and privileges, which they may have enjoyed or
51

one thousand eight hundred and eleven, previous to such hostilities.

Although the Treaty of Ghent purports to restore these Jay Treaty rights,
the Treaty of Ghent could not do so because it was not self-executing:
It constituted a contract on the part of the United States of America that it would, by the
necessary legislation, "restore to such tribes or nations, respectively, all the possessions,

48. Ibid.
49. Ibid. at 13.
50. Treaty of Peace and Amity, United States and Great Britain, 24 December 1814, 8
Stat. 218 [Treaty of Ghent].
51. Ibid., art. IX.
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rights, and privileges, which they may have enjoyed or52 been entitled to in one thousand
eight hundred and eleven, previous to such hostilities."

Despite the Treaty of Ghent's promise, no such ratifying legislation was
ever enacted. Consequently, if the Jay Treaty was abrogated in 1812 and
its rights never restored, the current free passage right must be based on
something other than the Jay Treaty.
For more than a century after 1812, whether the Jay Treaty free
passage right existed was essentially irrelevant. During this period, the
United States was welcoming to immigrants in general,53 and the right
of Canadian Indians to cross the border does not appear to have been
questioned. This long period of acceptance, coupled with the
recognition that border Indians had been crossing these lands for
centuries, was likely the reason why when a federal court was finally
confronted with the question of Canadian Indian free passage rights, it
upheld their rights despite the lack of any firm legal basis.
D. The McCandless Decision and Early Free Passage Case Law

The first Indian free passage case, McCandless,54 was brought before a
United States federal court in 1927. The respondent, Paul Diabo, was a
full-blooded Indian from the Mohawk tribe who had been born and
52. United States v. Garrow, 88 F.2d 318 (1937) [Garrow]. Canada also recognizes that
the Treaty of Ghent is not self-executing and thus requires ratifying legislation: Francis v.
The Queen, [1956] S.C.R. 618 at 621 [Francis].
53. "The various acts of Congress since 1916 evince a progressive policy of restricting
immigration": Karnuth, supra note 42 at 243. The most important of these acts was the
Immigration Act of 1924 which severely curbed immigration into the United States. The
Immigration Act of 1924, c. 190, S 13(c), 43 Stat. 153 at 162, was repealed by the
Immigration and Nationality Act, Pub. L. No. 82-414, S 403(a)(23), 66 Stat. 163 at 279
(1952). See also Sheila Jasanoff, "Biology and the Bill Of Rights: Can Science Reframe the
Constitution?" (1987) 13 Am. J. L. & Med. 249 at 266 (noting that:
The Immigration Act of 1924 restricted the influx of Eastern and Southern Europeans
into the country and established quotas for all national groups in accordance with their
representation in the total population as measured by the 1920 census. The objective of
this legislation was to limit the propagation in the United States of racial types deemed
genetically inferior according to prevalent eugenicist theories [footnotes omitted]).
54. McCandless, supra note 15.
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raised on the Caughnawaga Mohawk Reserve in Quebec.55 For years, he
had repeatedly crossed the border to work in the United States. In 1925,

he was arrested for crossing 6 in violation of United States immigration
laws.57 Diabo contested his arrest, arguing that U.S. immigration law did
not apply to him as a Canadian Indian. The district court agreed, 58 and
on appeal, the Third Circuit affirmed.59
The McCandless district court upheld the Indian free passage right

based solely on a theory of aboriginal rights; in other words, the Jay
Treaty's free passage provision was irrelevant to the existence of the

right itself. The court explained:
We do not see that the rights of the Indians are in any way affected by the treaty, whether
now existent or not. The reference to them was merely the recognition of their right,
which was wholly unaffected by the treaty, except that the contracting parties agreed
with each other that each would recognize it. The right of the Indians remained, whether
the agreement continued or was ended. The question of the right of the relator to enter
the territory of the United States does not turn upon any treaty with Great Britain,
although, of course, if we have an agreement 60to permit him to enter, we will make good
our promise, unless it has been duly revoked.

55. O'Brien, supra note 15 at 327.
56. McCandless 3rd Cir., supra note 15 at 71.
57. Before the passage of the Immigration Act of 1924, the American Immigration and
Naturalization Service (INS) had permitted "Canadian-born Indians to enter and remain
in the United States without being designated aliens." Megan S. Austin, "A Culture
Divided by the United States-Mexico Border: The Tohono O'Odham Claim for Border
Crossing Rights" (1991) 8 Ariz. J. Int'l & Comp. L. 97 at 103. However, the 1924 Act
"provided that aliens ineligible for citizenship were not permitted as immigrants." Ibid.
This Act was read in conjunction with the Indian Citizenship Act, c. 233, 43 Stat. 253, and
then replaced by 8 U.S.C. S 1401(b)(1982), which gave all U.S.-born Indians citizenship.
The result was the INS's conclusion that these statutes prohibited "Canadian-born
Indians from entering the United States as immigrants." Ibid.
58. McCandless, supra note 15.
59. McCandless 3d Cir., supra note 15.
60. McCandless, supra note 15. See also, Nickels, supra note 36 at 319 (noting that such
statements indicated an "aboriginal rights" approach to Indian migratory rights).

M. Yablon-Zug

HeinOnline -- 33 Queen's L.J. 577 2007-2008

On appeal, the Third Circuit attempted to avoid the district court's
aboriginal rights justification,61 while still recognizing an Indian free
passage right. That the appellate court chose to disregard the district
court's aboriginal rights rationale is not surprising, as aboriginal rights
arguments have not fared well in American courts. The struggle
between the district and appellate courts on aboriginal free passage
rights was part of a much larger struggle over aboriginal rights in
general - a struggle which began a century earlier with the Supreme
Court's seminal decision in M'Intosh.62

The M'Intosh decision contained multiple rationales for depriving
Indians of title to their lands, 63 but as many scholars have noted, that
decision was
based more on political necessity than on solid legal
principles. 64 As a result, the exact contours of aboriginal or "Indian title"
61. Since M'Intosh, supra note 36, courts have been very reluctant to grant rights based
on an aboriginal rights theory, because such rights are potentially unlimited. See e.g.
Michael A. Burnett, 'The Dilemma of Commercial Fishing of Indigenous Peoples: A
Comparative Study of the Common Law Nations" (1995/96) 19 Suffolk Transnat'l L.
Rev. 389 at 398-99 (explaining that "[a]boriginal rights are essentially rights which are
believed to survive European settlement and date back to immemorial time. Recognition
of aboriginal rights is essential to indigenous peoples since their potential parameters are
unlimited" [footnote omitted]). Aboriginal rights are recognized, only to the "extent they
are recognized by the [government] of the United States." Gary D. Meyers, "Different
Sides of the Same Coin: A Comparative View of Indian Hunting and Fishing Rights in
the United States and Canada" (1991) 10 UCLA J. Envtl. L. & Pol'y 67 at 78.
62. M'Intosh, ibid. note 36.
63. See e.g. Shelby D. Green, "Specific Relief for Ancient Deprivations of Property"
(2003) 36 Akron L. Rev. 245 at 264 (describing the M'Intosh decision as:
fraught with incoherence and ad hoc rationalizations. Chief Justice Marshall vacillated
on the theory that the European nations acquired title to land first occupied by
Indian Tribes, first referring to the doctrine of discovery, then stating that discovery
could be converted into conquest, by which means Indian lands could be taken
against their will [footnotes omitted]).
64. See Felix S. Cohen, "Original Indian Title" (1947) 32 Minn. L. Rev. 28 at 48-49.
(explaining that:
Federal "dominion" or "title" over land recognized to be in Indian ownership was
merely a fiction devised to get around a theoretical difficulty posed by common law
concepts... [and that], a grant by a private person of land belonging to another
would convey no title. To apply this rule to the Federal Government would have
produced a cruel dilemma: either Indians had no title and no rights or the Federal
land grants on which much of our economy rested were void. The Supreme Court
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would remain unclear for more than

150 years.65 Their gradual

refinement culminated in the United States Supreme Court's decision in
Tee-Hit-Ton Indians v. United States,6 6 which was extremely
unfavourable to aboriginal rights claims. The Tee-Hit-Ton case held that
Indian title conferred no proprietary interest, and that such aboriginal
rights were not protected by the Fifth Amendment. 67 Consequently,
they could be extinguished without compensation.68
Given the significant uncertainty in the U.S. courts about the status

of aboriginal rights with respect to land at the time when McCandless
was decided, as well as the growing trend at the time away from
recognizing aboriginal rights in general,69 the Third Circuit would likely
would accept neither horn of this dilemma, nor would it say ... that the Federal
Government is not bound by the limitation of common law doctrine.... [This]
would have run contrary to the spirit of the times by claiming for the Federal
Government a right to disregard rules of real property law more sacred than the
Constitution itself. And this theoretical dilemma was neatly solved by Chief Justice
Marshall's doctrine that the Federal Government and the Indians both had exclusive
title to the same land at the same time.
See also, Green, supra note 63. at 265 (citing Kent McNeil's assessment:
[W]hen questions involving indigenous land rights began to come before the courts, the
tendency was to look for answers outside English law. Chief Justice Marshall's early
American decisions in particular ignored common law principles and constructed a
vague theory of Indian title on the basis of doubtful premises drawn to some extent
from his own perceptions of international law. In effect, what Marshall did was invent a
body of law which was virtually without precedent [footnote omittedD.
65. See Green, supra note 63. at 266-67 ("[d]ecisions about the nature and contours of
original Indian title were virtually ad hoc until 1955 when the Supreme Court finally
concluded that such title conferred no proprietary interest in the Indians, merely
permission to occupy government-owned lands," [footnote omitted] citing Tee-Hit-Ton
infra note 66, 348 U.S. 272 at 285).
66. Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955) [Tee-Hit-Ton].
67. U.S. Const. amend. V (stating that "private property [shall not] be taken for public
use, without just compensation").
68. The decision in Tee-Hit-Ton, like M'Intosh, is also arguably based on political
considerations rather than solid legal principles. As the Court notes in footnote 17, "if
aboriginal Indian title was compensable ...there were claims with estimated interest
already pending ... aggregating $9,000,000,000." Tee-Hit-Ton, supra note 66 at 283, n. 17.
69. The period between the decision in Lone Wolf v. Hitchcock, 187 U.S. 553 (1903) [Lone
WolJ] and Tee-Hit-Ton is often considered to be the nadir of Federal Indian case law. See
e.g. Bryan H. Wildenthal, "Fighting the Lone Wolf Mentality: Twenty-First Century
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have seen aboriginal rights as a precarious foundation for the
continuation of the free passage right. Thus, if we assume that the Third
Circuit was trying to establish a strong free passage right,70 recognizing
the district court's aboriginal rights-based rationale would have been
seen as inconsistent with that goal.
This historical background explains why the Third Circuit found it
necessary to reground the free passage right in the Jay Treaty.7 Although
this move seemed to provide a firmer basis for the right,72 closer
examination reveals that it resulted in a wildly unsupportable opinion which

Reflections on the Paradoxical State of American Indian Law" (2002) 38 Tulsa L. Rev. 113
at 119 (noting that Lone Wolf, while not a huge departure from prior case law represented
a "downhill trend," which continued through Tee-Hit-Ton). In fact, the Lone Wolf
decision has often been characterized as the Dred Scott [v. Sanford, 60 U.S. (19 How.) 393
(1857)] of American Indian law and Tee-Hit-Ton's implicit reliance on Lone Wolf helped to
extend this period of unjustifiable Indian law decisions. See Joseph William Singer, "Well
Settled?: The Increasing Weight of History in American Indian Land Claims" (1994) 28
Ga. L. Rev. 481 at 484 (criticizing Tee-Hit-Ton and noting that its reasoning is
"reminiscent of the reasoning in Lone Wolfv. Hitchcock" [187 U.S. 533 (1903)b.
70. At the time the McCandless court took the appeal, there was a very high probability
that the Supreme Court would grant certiorarion any appeal. In fact, the Supreme Court
did grant certiorarion a Jay Treaty case in Karnuth, which then prompted Congressional
legislation regarding Indian free passage and thus made an appeal from the McCandless
decision moot. See section G.(ii), below.
71. In its opinion, the Third Circuit noted, McCandless 3d Cir., supra note 15 at 72:
The confederation of the Six Nations and the land held by it long preceded the
Revolution. The proposed boundary line passed through this land. When the
Revolution came, the Six Nations as a whole determined on neutrality, but left the
constituent tribes to side with either party, which they did. Naturally the Six Nations
resented the establishment of any boundary line through their territory which would
restrict intercourse and free passage to their people, and remonstrance was made to the
assumption of sovereignty over what they regarded, and then occupied, as their own.
The court then concluded that this "situation was met by the two countries inserting the
article quoted in the treaty." Ibid. These passages demonstrate that although the Third
Circuit acknowledged that aboriginal rights were most likely the basis for the Jay Treaty
right, they were not the basis for the right that the court was recognizing. The court
grounded the free passage right firmly in the Jay Treaty and thus avoided holding that the
free passage right was an aboriginal right.
72. Treaty rights are 'recognized' aboriginal rights and their expressed recognition
means that the rights are durable." Meyers, supra note 61 at 86.
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created new theories of international law with little basis in fact or
precedent.
In McCandless, the Third Circuit recognized the importance of the

free passage right to Canadian Indians in general, and especially to
members of border tribes such as Diabo. However, the court
encountered difficulties in explaining how this right, which it held to
stem from the Jay Treaty, was still in effect. The court noted that Indians
were not signatories to that treaty73 but described them as third party
beneficiaries, explaining that as third party beneficiaries, their free

passage right was not affected the War of 1812."4 Although this
reasoning is initially appealing, closer examination reveals significant
problems with it, which may explain why it has never been affirmed.
The third party beneficiary justification is not supported by

international

law.

Traditionally,

non-signatories

have

not

had

enforceable rights under a treaty. Even under modern international law,
there is little support for the idea that such rights would survive the

abrogation of the treaty creating them. The traditional rule of
international law is that rights and obligations under a treaty belong
exclusively to the signatories. 5 "States enter into treaty arrangements as
an expression of their sovereignty"; thus, "[tireaties bind consenting
parties only, and strangers to any treaty are legally unaffected by it."76
This rule stems from the ancient principle of pacta tertiis nec nocent nec
prosunt" and is still a generally accepted principle of modern treaty
73. McCandless 3d Cir., supra note 15 at 72.
74. Ibid. at 72-73.
75. See e.g. Luke T. Lee, "The Law of the Sea Convention and Third States" (1983) 77
A.J.I.L. 541 at 543 ("[T]reaty rights and obligations are legally confined to the contracting
parties" [footnote omitted]). See also Regina v. Vincent (1993), 12 O.R. (3d) 427 at 437
(C.A.) (explaining that "[a]ccording to well-established case law the rights created or
conferred by an international treaty belong exclusively to the sovereign countries which
are the contracting parties to it").
76. Christine Chinkin, Third Parties in InternationalLaw (Oxford: Clarendon Press,
1993) at 25. See also Paul Lincoln Stoller, "Protecting the White Continent: Is the
Antarctic Protocol Mere Words or Real Action?", Comment, (1995) 12 Ariz. J. Int'l &
Comp. L. 335 at 358, n. 185 (explaining that "the doctrine of Pacta tertiis nec nocent nec
prosunt [means that] treaties neither impose burdens nor confer benefits upon third
states") (citing Lord McNair, The Law of Treaties 309, 310 (1961).
77. See Stoller, ibid.
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law.78 In 1794, when the Jay Treaty was signed, there was little question
that pacta tertiis was the applicable international law,7 9 and the concept
of a third party beneficiary would not even be recognized in American
contract law for another 50 years.80 If the very idea of a third party
beneficiary state81 was not recognized by international law when the
78. This ancient principle was codified into modern treaty law though the Vienna
Convention on the Law of Treaties, 1969, 23 May 1969, 1155 U.N.T.S. 331, art. 34 (entered
into force 27 January 1980). See also Sir Robert Jennings & Sir Arthur Watts, eds.,
Oppenheim'sInternationalLaw, 9th ed. (London: Longman, 1992) at 1260.
There are two exceptions to the modern rule. "One arises where a norm embodied in a
treaty becomes part of international custom. The second arises where a treaty confers
rights on third parties, such as treaties involving major international waterways." Chi
Carmody, "Of Substantial Interest: Third Parties Under Gatt" (1996-97) 18 Mich. J. Int'l
L. 615 at 620, n. 17 (citing Ian Brownlie, Principles of Public International Law, 4th ed.
(Oxford: Clarendon Press, 1990) at 622-24). However, these exceptions were created long
after the passage of the Jay Treaty. In fact, they did not develop until the 2 0 th century and
their existence was still being debated at the Vienna Convention. Brownlie, ibid., at 62324. Further, even after their recognition, there has continued to be a strong presumption
against the creation of third party beneficiary rights through treaty. See ibid. at 622-24;
and Chinkin, supra note 76 at 63.
79. "This adagium of Roman contract law nicely complemented seventeenth century
international law, which was an interstate law based on the sovereign equality of its
participants." Erik Franckx, Pacta Tertiis and the Agreement for the Implementation of the
Straddling and Highly Migratory Fish Stocks Provisions of the United Nations Convention on
the Law of the Sea, (2000) 8 Tul. J. Int'l. & Comp. L. 49 at 53. In fact, this idea reached its
zenith during the enlightenment period of the eighteenth century when "[t]he norm of
sovereign equality at international law was adopted and universalized by late eighteenthcentury international legal theorists." Thomas H. Lee, "International Law, International
Relations Theory, and Preemptive War: The Vitality of Sovereign Equality Today"
(2004) 67 Law & Contemp. Probs. 147 at 150.
80. Lawrence v. Fox, 20 N.Y. 268 at 275 (N.Y. Ct. App. 1859), is celebrated as the
landmark case which established the power of a third party beneficiary to bring suit. See
e.g. Lawrence M. Friedman, A History of American Law, 2d ed. (New York: Simon &
Schuster, 1985) at 534-35; and Anthony Jon Waters, "The Property in the Promise: A
Study of the Third Party Beneficiary Rule" (1985) 98 Harv. L. Rev. 1111 at 1112, 1115.
But see, Melvin Aron Eisenberg, "Third-Party Beneficiaries" (1992) 92 Colum. L. Rev.
1358 at 1361-62 (arguing that third party beneficiary rights in contract were recognized
by American courts as early as 1806 and were recognized in England as early as 1776 and
perhaps even earlier).
81. It is further debatable whether the United States and Great Britain could be said to
have recognized the Indian tribes as a third "state." At the end of the War of 1812, the

(2008) 33 Queen's L.J.

HeinOnline -- 33 Queen's L.J. 582 2007-2008

treaty was made, it is even more implausible that such a third party
right could survive the demise of the treaty.
The McCandless court also justified its decision by explaining that the
Indian free passage right would not have been abrogated by the War of
1812 if the border tribes had remained neutral. According to the court,
"there was no reason why this right should come to an end because the

two nations became involved in war, while [the border tribes] remained
neutral."8 2 However, this explanation is simply wrong. Allowing the
free passage of Indians across the border would most certainly have been

antithetical to a state of war.83 At the time of the ratification of the Jay
Treaty, Indian tribes had been involved in every major North American

conflict, and it was reasonable to assume they would most likely take
part in future conflicts." One of the main reasons for the passage of the

Jay Treaty was the very real concern that the Indian tribes were being
groomed to aid the British in an attack on the United States. 5 Common
sense dictates that the signatories would have expected and desired a
cessation of free passage during war.
Further, not only was it assumed that Indian tribes would participate

in future conflicts, many tribes, including Paul Diabo's, did fight in the
War of 1812.86 The McCandless court reluctantly acknowledged this fact
and explained that the free passage right for members of these tribes

British demanded that the United States recognize an independent Indian buffer state in
the old Northwest. The British argued that the United States had previously recognized
the existence of such a state defacto by making treaties with the Indian nations: O'Brien,
supra note 15 at 319 [footnote omitted]. However, the United States refused and the
British eventually dropped this demand. O'Brien, supra note 15 at 319-20.
82. McCandless 3d Cir., supra note 15 at 73.
83. See supra notes 37-49 and accompanying text discussing the effect of war on treaties.
84. The McCandless 3d. Cir. court noted that the Six Nations as a whole remained
neutral during the Revolutionary War, yet it recognized that this did not prevent
individual tribes from taking part in the conflict. The court further acknowledged that
many tribes did take part in the War of 1812. Delisle, supra note 13 at 472-73.
85. See text accompanying note 29 (describing British plans to enlist the aid of border
Indians tribes).
86. The court glossed over the fact that Diabo's tribe was involved in the war. It noted
almost offhandedly that that if "any part of the Six Nations, as for example the Canadian
tribe of which this petitioner is a member, took part against the United States," their
treaty right would be ended by war. McCandless, supra note 15 at 73.
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would stem from the Treaty of Ghent.87 However, as explained above,
the Treaty of Ghent was not self-executing. It could only have revived a
free passage right if ratifying legislation to the effect had been enacted,
which it never was.88 Although the McCandless court stated that the
Treaty of Ghent "restored the Indian status of the Jay Treaty,"89 the

court cited no authority beyond the text of the treaty, nor did it point
to any piece of legislation or address how the provision could have been
restored without the necessary ratifying legislation.
The McCandless court also reasoned that the free passage right may
exist because it had vested before the war and cited Society for the
Propagation.90 However, by the time McCandless was decided, it was

well settled that the precedent in Society for the Propagationwas limited
to property rights91 and thus did not support the argument that a treaty

could create a vested interest.

87. It should be noted that a specific treaty dealt with the rights of tribes that were
hostile during the war. The Treaty of Spring Well was enacted in 1815, and it purported to
restore to certain tribes the rights they had enjoyed before the war. However, like the
Treaty of Ghent it was not self-executing and would also have needed ratifying legislation.
See O'Brien, supra note 15 at 320 (explaining that:
[T]he United States negotiated a separate treaty in 1815 with the Indian nations
involved in the war. Article two of the Treaty of Spring Well restored to the
Chippewa, Ottawa, and Potawatimie tribes 'all the possessions, rights and
privileges, which they enjoyed, or were entitled to, in the year one thousand eight
hundred and eleven, prior to the commencement of the late war with Great
Britain.' Article three pardoned the hostilities of the Wyandot, Delaware, Seneca,
Shawanoe and Miami tribes and agreed 'to permit the chiefs of their respective
tribes to restore them to the stations and property which they held previously to
the war' [footnotes omitted]).
88. See Garrow,supra note 52, aff'dAkins v. Saxhe, 380 F. Supp. 1210 (D. Me. 1974) [Saxbe].
89. McCandless, supra note 15 at 73.
90. Ibid. See Society for the Propagation,supra note 41.
91. See The Head Money Cases (Edye v. Robertson), 112 U.S. 580 at 598 (1884) [Head
Money Cases] (supporting the proposition that treaties create vested interests only in
respect to property rights); and McCandless, ibid. at 610 (citing Society for the Propagation,
supra note 41 in support of the same).
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E. The Immediate Effect ofMcCandless
The McCandless decision was an admirable attempt by the Third
Circuit court of appeals to recognize the Indian free passage right
without relying on legally problematic aboriginal rights justifications.92
It provided a needed solution to the free passage problem, allowing
Canadian Indians to cross the border freely despite the fact that there
was no basis for this right other than the recognition that they always
had. Unfortunately, grounding the free passage right in treaty
provisions that are no longer in effect is problematic in itself. It is
astonishing that more than seventy-five years later, McCandless remains
good law, especially given the fact that, within a few weeks after the
Third Circuit's decision, two events occurred which rendered it entirely
moot and definitively answered the question about the continued
existence of the Jay Treaty free passage right.
F. The Enactment of the Free Passage Statute
On April 2, 1928, less than a month after the McCandless decision,
Congress codified the Indian free passage right.93 This statute stated that
restrictions imposed by the Immigration Act of 192494 "shall not be
construed to apply to the right of American Indians born in Canada to
pass the borders of the United States: Provided, [t]hat this right shall not
extend to persons whose membership in Indian tribes or families is
created by adoption."95 What is particularly interesting about the
enactment of the free passage statute of 1928 is that Congress appears to
have thought it was unnecessary. It was presented to Congress because
Canadian Indians, such as Paul Diabo, were being detained and deported
based on the United States Department of Labor's interpretation 96 of the

92. See Saxbe, supra note 88 at n. 3 (noting that the Third Circuit affirmed the lower
court's decision on "significantly different grounds").
93. Act of April 2, 1928, c. 308, 45 Stat. 401, codified at 8 U.S.C. § 226a (1928) (replaced
by 8 U.S.C. 1359 (1982)).
94. Supra note 53.
95. Supra note 93.
96. See supra note 57 discussing this interpretation of the ImmigrationAct of 1924.
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1924 Act.97 When the free passage bill reached the House, Congress did
not appear to know that the Third Circuit had just handed down its
decision in McCandless.9 Consequently, legislative discussion centred on
the district court's decision in that case.
The Congressional Record for the House of Representatives reveals
that the congressmen, like the district court, believed the free passage
statute was "absolutely unnecessary" because the Indians as the "original
inhabitants of the United States," already possessed the right to freely
pass and repass the border.99 In support of this conclusion, the House
committee noted the McCandless district court's holding that "Indians
are entitled to admission irrespective of the Immigration Act of 1924 or
the Jay Treaty or anything else."1"' Nevertheless, the committee seemed
to recognize the precarious position of aboriginal rights. It passed the
bill in order to ensure that the United States Department of Labor
would cease prohibiting Canadian Indians' right of free passage across
the border, and to ensure that this right would never again be
questioned.10' Congress's refusal to describe the right as treaty-based
indicated its concern about recognizing Jay Treaty free passage rights.' 2
By passing the statute, Congress eliminated the question of whether the
right was aboriginal or treaty-based.103 Once the statute was enacted, the
original source of the free passage right was no longer important.
97. See U.S., Cong. Rec., vol. 69 at 5582 (29 March 1928) ("Mr. MacGregor: The
[McCandless] court decided in this case that the Indians are entitled to admission
irrespective of the Immigration Act of 1924 or the Jay Treaty or anything else, but the
department does not recognize decisions of the United States district courts").
98. Ibid. The only reference in the congressional discussion is to the district court
McCandless decision.
99. See ibid. ("Mr. Carss: They [the Indians] were the original inhabitants of [this land] ....
Mr. Celler: Does not the gentleman think this act is absolutely unnecessary? Mr. McGregor:
I think so myself, but the Department of Labor will not admit them.") Rep. McGregor
introduced the act exempting Indians from the immigration laws. See ibid. at 5581.
100. Ibid.
101. Ibid.
102. See infra nn. 110-112 and accompanying text describing Congress's concern with
the implications of recognizing a Jay Treaty free passage right.
103. "[W]here a treaty and a federal statute are found to be conflicting, the most recently
enacted instrument supersedes the other . . ." Jennifer L. Brillante, "Continued Violations
of international law by the United States in Applying the Death Penalty to Minors and
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The current free passage right is now codified in section 289 of the
Immigration and NationalityAct:
Nothing in this subchapter shall be construed to affect the right of American Indians
born in Canada to pass the borders of the United States, but such right shall extend °only
4
to persons who possess at least 50 per centum of blood of the American Indian race.

This provision is commonly referred to as the "free passage statute."
F. The Supreme Court's Free PassageDecision in Karnuth v. United States
(i) The Karnuth Decision
In 1929, shortly after the free passage statute was passed, the United
States Supreme Court in Karnuth definitively held that article III of the

Jay Treaty had been abrogated by the War of 1812105 and had not been
revived by any later agreement.

106

The plaintiffs, who were British

citizens107 and not Indians, 10 8 sought entry into the United States,
the Possible Repercussions to the American Criminal Justice System" (2004) 29 Brook. J.
Int'l L. 1247 at 1255 (citing Chinese Exclusion Case, 130 U.S. 581 (1889); Whitney v.
Robertson, 124 U.S. 190 (1888); Head Money Cases, supra note 91; and Cherokee Tobacco
Case, 78 U.S. (11 Wall.) 616 (1870). See also, Richard Osburn, Problems and Solutions
Regarding Indigenous Peoples Split by InternationalBorders (2000) 24 Am. Indian L. Rev.
471 at 476 (citing United States ex rel. Goodwin v. Karnuth, 74 F. Supp. 660 at 662
(W.D.N.Y. 1947)), and noting that "[s]ince the statute came after the treaty, the statute
controlled"). A federal statute also supersedes an aboriginal right. Congress has plenary
power over Indians, which has been held to mean that Congress has the authority to
extinguish aboriginal rights. See United States v. Kagama, 118 U.S. 375 (1886); and Lone
Wolf, supra note 69 at 565-66.
104. 8 U.S.C. 1359, 5 289.
105. Karnuth, supra note 92.
106. Ibid. at 277-78. The Court explained that:
These expressions and others of similar import which might be added, confirm our
conclusion that the provision of the Jay Treaty now under consideration was brought to
an end by the War of 1812, leaving the contracting powers discharged from all
obligation in respect thereto, and, in the absence of a renewal, free to deal with the
matter as their views of national policy, respectively, might from time to time dictate.
107. Ibid. at 275. Neither respondent was a native of Canada. The first respondent, Mary
Cook, was a British subject born in Scotland, and came to Canada in 1924. The second,
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arguing that article III allowed them free passage across the Canada-U.S.
border.19 The Supreme Court rejected this argument. Citing traditional
rules of treaty interpretation, the Court explained that hostilities
between the signatories to a treaty will abrogate provisions of the treaty
inconsistent with warfare between them, 10° and that free border passage
was inconsistent with the hostilities of the War of 1812. The Court also
held that, contrary to the Third Circuit's McCandless decision, the free
passage right was not a vested right and had no existence apart from the
Jay Treaty.' Last, the Court found that the free passage right had not
been revived by the Treaty of Ghent.

The Karnuth decision should have been understood as effectively
overruling McCandless, but it has not been read in that way.
(ii) The Historical Context of The Karnuth Decision

Although Karnuth made clear that article III's free passage right no
longer applied to the majority of Canadians citizens, or to any other
British subjects entering the United States from Canada. 12 Many critics

Antonio Danelon, was a native of Italy, who came to Canada in 1923. He alleged that he
became a Canadian citizen by reason of his father's naturalization. Ibid.
108. See supra notes 70 and 71 (noting the frequent attempts to distinguish Karnuth,
supra note 42, on this basis).
109. Karnuth, supra note 42.
110. Ibid.
111. Ibid. at 277. The Court explained that:
[T]he privilege accorded by Article I is one created by the treaty, having no obligatory
existence apart from that instrument, dictated by considerations of mutual trust and
confidence, and resting upon the presumption that the privilege will not be exercised to
unneighborly ends. It is, in no sense, a vested right. It is not permanent in its nature. It is
wholly promissory and prospective and necessarily ceases to operate in a state of war,
since the passing and repassing of citizens or subjects of one sovereignty into the
territory of another is inconsistent with a condition of hostility.
112. As the Karnuth case demonstrates, the article III free passage right originally applied
to Canadian and British subjects, as well as to Indians. However, Article Three was not
the only treaty provision providing a type of free passage right. In fact, article III seems to
have been modelled in part on the fishing rights provision of the Paris Peace Treaty, supra
note 26, which provided that people from both the United States and Great Britain
"would have the right to fish off Newfoundland, in the St. Lawrence Gulf, and 'all other
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argue that because the decision did not discuss Indians, it did not apply
to Canadian Indians,"' and that it demonstrated the Court's recognition
of an exception for Indians." 4 However, the opposite is true; the
Supreme Court did not need to address the effect of its decision on
Indians because Congress had just passed the 1928 statute guaranteeing
their right of free passage.
This explanation for the Karnuth Court's omission of Indians from
its holding

is clearly supported by the

report issued by the

Congressional Committee on Immigration and Naturalization to
accompany H.R. 16927, a bill which sought to amend section 3 of the
Immigration Act and thereby prevent aliens, such as the Karnuth
plaintiffs, from entering the United States to seek employment."' This
bill was presented to Congress after the Second Circuit Court of

Appeals' decision in Karnuth upholding the right of the plaintiffs to
enter the United States pursuant to the Jay Treaty.' 6 As demonstrated
in the House Committee's Report, Congress feared that the Supreme

Court might affirm the Second Circuit's decision, which Congress
believed would have a "serious and far reaching effect upon the
administration of the Immigration Acts of 1917 and 1924."' 7 In its
discussion of the Jay Treaty issue, Congress referred to the Third

places, where the inhabitants of both countries used, at any time heretofore, to fish."
Both sides would also have the right to dry their fish on the shores of Nova Scotia."
Stahr, supra note 26 at 166.
113. See e.g. O'Brien, supra note 15 at 333, 336 (stating that the "application of Karnuth
to a case involving an Indian plaintiff was illogical," and that Karnuth "was never meant
to apply to Indians"). See also Castella, supra note 23 at 211 (stating that the Karnuth
court "failed to consider a number of critical factors that made Karnuth inapplicable to
the facts of Garrow"); Osburn, supra note 103 at 475 (attempting to distinguish Karnuth
by noting that it "deal[t] with non-Indians").
114. See O'Brien, supra note 15 at 332 (arguing that this exception shows that
McCandless was "neither overruled by, nor inconsistent with Karnuth").
115. U.S., Congressional Committee on Immigration and Naturalization (H.R.Rep.
No. 2401) (7 February 1929) at 1 ("The Committee on Immigration and naturalization to
whom was referred the bill (H.R. 16927) to clarify the law relating to the temporary
admission of aliens to the United States ...recommends that the bill do pass.") The bill
amends s. 3 of the ImmigrationAct of 1924, supra note 53.
116. United States ex rel. Cook v. Karnuth, 24 F.2d 649 (2d Cir. 1928).
117. Supra note 116 at 7.
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Circuit's McCandless decision and explained that the Jay Treaty
"question became moot with respect to Indians by reason of the
passage of special legislation." 1 8 Thus, at the time Karnuth was
decided, it was clear to Congress, and therefore presumably to the
Supreme Court, that there was no need to discuss the Jay Treaty's
Indian free passage right because the 1928 statute had rendered that
question moot. Given this explanation for the lack of reference to
Indians, it is apparent that had the 1928 statute not been in place, the
Karnuth decision would have eliminated the free passage right of
Indians as well as that of other Canadian and British citizens.

II. Continued Citation of the Jay Treaty Free
Passage Right and Its Consequences
After the Supreme Court's decision in Karnuth and the enactment
of the free passage statute, questions about the existence of the Jay
Treaty free passage right should have ended, but they did not. Why
not? Probably because both the federal courts, and Indian advocates
and litigants, believed that the continued existence of the free passage
right in article III of the Jay Treaty was beneficial to Indians. In
particular, there may have been a belief that treating this free passage
right as in effect made the recognition of the article III duty free right
more likely.' 19 Nevertheless, the actual consequence was not the
revival of the duty free right, but simply the prolonging of a lost cause
and the obscuring of better avenues for the expansion of Indian rights.
A. Post-Karnuth Treatment of the Free PassageRight
The current confusion surrounding the basis of the free passage right
is largely due to post-Karnuth federal court decisions. In these cases, the
courts continued to discuss the free passage right with approving
references to the Jay Treaty and to McCandless. Nonetheless, all of these

118. Ibid. at 8.
119. See infra note 6 (expressing the widely held view that the application of the free

passage case law and the duty free case law is inconsistent).
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decisions ultimately upheld the free passage right based solely on the
free passage statute and not on the Jay Treaty. A clear example can be
seen in the 1947 case of United States ex rel. Goodwin v. Karnuth"

°

Goodwin, a Canadian Indian, was ordered deported to Canada after she
crossed into the United States without either a passport or immigration
visa. She appealed the deportation order, arguing that as she was a fullblooded member of the Upper Cayuga Tribe,121 the Jay Treaty protected
her right of free passage into the United States. 2 The district court
agreed that, as a Canadian Indian, Goodwin had the right to freely pass
basis of the free passage statute"' and not on
the border, but only on the
124
Treaty.
Jay
the
of
the basis
The court nevertheless refused to hold that the Jay Treaty had been
abrogated.125 By discussing the Jay Treaty and the McCandless decision as
120. United States ex rel. Goodwin v. Karnuth, 74 F. Supp. 660 at 662 (W.D.N.Y. 1947)
[Goodwin].
121. One of the issues was whether Goodwin met the definition of "Canadian Indian."
Although she was a full-blooded member of the Upper Cayuga tribe, she was not
considered "Indian" under Canadian law. Unlike United States' Indian law, Canadian law
does not define Indian status by blood quantum. Instead, under Canadian law, a fullblooded Indian woman, like Goodwin, would lose her Indian status if she married a nonIndian. Ibid. at 661 (quoting the Indian Act, supra note 6, S 14).
122. Ibid.
123. 8 U.S.C. § 226a (1928) was repealed in 1952 and is now codified at 8 U.S.C. S 1359
(see act of June 27, 1952, c. 477, Title II, c. 9, S 289, 66 Stat. 234 (codified at 8 U.S.C. 5
1359)). As it is now written, the statute states that: 'Nothing in this subchapter shall be
construed to affect the right of American Indians born in Canada to pass the borders of the
United States, but such right shall extend only to persons who possess at least 50 per centum
of blood of the American Indian race."
124. Goodwin, supra note 121. The court found that since Goodwin had married a white
man, and thus was no longer considered Indian under Canadian law, she most likely was
no longer entitled to free passage under the Jay Treaty which only exempted "tribal
members" or "Indian nations." Osburn, supra note 103 at 476-77. Accordingly, the court
found that if Goodwin were to have any free passage right at all, this right must be
grounded in the free passage statute, whose terms 'were broader than those of the
treaties": ibid. at 477.
125. The court noted that the "Respondent urges that the Jay Treaty was abrogated by
the War of 1812" and that Karnuth, supra note 42, was cited in support. Goodwin, supra
note 120 at 662. However, the court specifically stated that it did "not agree with this
view." Ibid. Instead the court went on to discuss both the Jay Treaty and McCandless
approvingly, but ultimately based its decision on the statute because it was broader.
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if they were both valid law, the court appeared to affirm the continued
existence of the treaty. 2 6 The Goodwin court's treatment of the free
passage right became a template for how other American courts would
address the issue. This has precluded a clear understanding of the
current status of the Jay Treaty, and of the current statutory basis for the
free passage right.
Akins v. Saxbe,127 decided in 1974, came decades after Goodwin, but
the Saxbe court's treatment of the free passage issue was almost identical.
Like the Goodwin court, the district court in Saxbe ultimately based its
decision on the free passage statute, yet it devoted significant time to
discussing the Jay Treaty and McCandless. In Saxbe, the Indian plaintiffs
sought a declaratory judgment that article III of the Jay Treaty exempted
them from customs duty on goods purchased in Canada, and that the
free passage statute exempted them from the registration and visa
requirements applying to aliens under the immigration and
128
naturalization laws.

When considering the free passage issue, 129 the Saxbe court held that
Canadian Indians were exempt from the requirement under immigration
law to register or obtain visas before entering the United States, or after
being present in the country for more than 30 days.130 Although the Saxbe
plaintiffs brought their free passage claim under the free passage statute,
the court nevertheless chose to discuss the Jay Treaty and the McCandless
decision. In doing so, the court avoided any statement implying that either

126. See e.g. Osburn, supra note 103 at 476-77 (recognizing this confusion by noting that
the Goodwin court "agreed" with Goodwin's argument that "her entrance into the
United States was protected by the Jay Treaty," but also noting that the court's holding
was based on the fact that "Goodwin was an Indian and subject to exemptions of 8 U.S.C.
§ 226a"); and Nickels, supra note 36 at 319, n. 41 (describing Goodwin as holding "that a
Canadian Indian woman did not lose her status as an Indian for purposes of the Jay Treaty
simply by marrying a white man") [emphasis added].
127. Saxbe, supra note 88 at 1212 (Although the case was primarily a tariff case, it was
first brought in federal district court).
128. Ibid. at 1212.
129. Ibid. at 1215-16. (The district court held that it did not have subject-matter
jurisdiction to decide the tariff issue, which it explained was within the exclusive
jurisdiction of the customs court; it did however address the free passage question).
130. Ibid. at 1221.
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the Jay Treaty or the McCandless decision was no longer good law." 1 This
is surprising in light of the court's acknowledgement that McCandless, and
its holding on article Ell of the Jay Treaty, had been contradicted by
Karnuth'32 and by United States v. Garrow.'33 Instead of recognizing the

Jay Treaty provision as no longer in effect, the court in Saxbe chose to
repeat that the "present status of the Jay Treaty" was irrelevant,'34 and that
"[t]he issue presently before this Court is not the status of the Jay Treaty
or of any right guaranteed thereunder."' 35 Thus, the Saxbe court avoided
reaching any decision that might have implied, let alone explicitly
recognized, the abrogation of the Jay Treaty.
B. Post-Karnuth Duty Free Cases

Decisions such as Goodwin and Saxbe obscure the current status of
article III of the Jay Treaty, but do not make the revival of a duty free
right more likely. American courts deciding Canadian Indian duty free
cases have been clear and unapologetic in their conclusion that the Jay
Treaty has been abrogated.
Garrow,136 decided in 1937, is a good example of such treatment.
Annie Garrow, a full-blooded member of the Canadian St. Regis Tribe
of Iroquois Indians, challenged the import duty levelled on twelve
handmade baskets she had brought into the United States to sell. She
refused to pay the duty, on the basis of article III. Citing Karnuth, 3 7 the
customs court rejected her argument. It held that Article Three had
been abrogated by the War of 1812,38 and that the duty free right had
not been revived by the Treaty of Ghent, because the latter treaty was

131. Ibid. at 1219-20 (The court however does reject the McCandless district court's
holding that the Jay Treaty "erased" the boundary with respect to Indians. Ibid. at n. 3).
132. Ibid. at n. 7 (noting that the Garrow court, relying on the Karnuth decision reached

a "contrary conclusion as to the continued efficacy of the Jay Treaty").
133. See Section IIB, above, discussing the Garrow decision.
134. Ibid.at 1221.
135. Ibid.at n. 7.
136. Supra note 52.

137. Ibid. at 416-17.
138. Ibid. at 418.
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"not self executing" and the necessary implementing legislation was
never passed. 139

The Garrow decision was reaffirmed in 1977 in Akins v. United
States. 4 ° Akins, a Penobscot Indian, entered the United States with a pair
of boots purchased in Canada. When he was asked to pay duty on the
boots, he claimed an exemption based on Article Three of the Jay
Treaty.' The court denied him the exemption and reaffirmed the holding
in Garrow: that the Jay Treaty had been abrogated by the War of 1812 and
had not been revived by the Treaty of Ghent.'42 The court also rejected the
argument that, because the duty free right and the right of free passage
were intertwined in the Jay Treaty, the codification of the free passage
right in the 1928 statute must also include the duty free right.' The court
explained that the plaintiff had "confuse[d] the rights in the treaty with
those separately protected by statute."144 This may be true, but such
confusion is unfortunately to be expected, given the free passage cases'
refusal to definitively separate the current statutory right from the original
treaty right.
C. No Conflict Between Free Passageand Duty Free Case Law

As the duty free cases demonstrate, the confusing decisions on free
passage did not make the customs court 145 any more likely to recognize
an Indian duty free right. However, the free passage decisions did create
an apparent conflict with the customs courts' duty free decisions,146

139. Ibid.
140. 551 F.2d 1222 (C.C.P.A. 1977) [Akins].
141. Ibid. at 1223.
142. The court further noted the fact that Indians had been exempted from the duty
requirement by the TariffAct of 1799, c. XXII, 1 Stat. 627, passed while the Jay Treaty was
in effect, but that this exemption was repealed in 1897. Ibid. at 1229.
143. Ibid. at n. 18.
144. Ibid.
145. In the United States, duty free cases are heard exclusively by the United States
Court of Customs and Patent Appeals.
146. See e.g. O'Brien, supra note 15 at 335 (noting that "[t]oday American case law is
split on the status of the Jay Treaty and Treaty of Ghent"); Castella, supra note 23 at 206
(discussing the "inconsistent case law" on Canada-U.S. treaty obligations concerning
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stemming from the understandable but incorrect belief that federal
courts currently recognize a Jay Treaty free passage right.14 This belief
leads critics and litigants to argue that the customs courts' refusal to
recognize a Jay Treaty duty free right is unsupportable.'48 There are two
major flaws with that argument. It assumes that the current free passage
right is based on the continued survival of article III of the Jay Treaty,
and it assumes that if article III were still in effect, it would support a
Canadian Indian duty free right. Both of these assumptions are
incorrect.
As has been shown above, article III of the Jay Treaty is no longer in
effect, and even if it were, it would not bear on the current status of the
Indian duty free right. Unlike the free passage right, which was not
codified until 1928,149 the duty free right was codified by statute on
March 2, 1799,150 and it was renewed every Congress session until

Indians and the border); Nickels, supra note 36 at 337 (stating that the "ultimate fate of
the Jay Treaty, the Treaty of Ghent, and related legislation seems to be of some dispute,
and both U.S. and Canadian courts are unsure how to treat it").
147. See e.g. O'Brien, ibid. at 333 ("The Goodwin court adopted the McCandless
reasoning, and stated that the Treaty of Ghent 'recognized and restored the Indian status
of the Jay Treaty'").
148. See e.g. O'Brien, supra note 13 (describing the Garrow decision as "illogical");
Castella, supra note 23 at 211 (noting that the Garrow court "failed to consider a number
of critical factors that made Karnuth inapplicable to the facts of Garrow"); William R. Di
Iorio, 'Mending Fences: The Fractured Relationship Between Native American Tribes
and the Federal Government and Its Negative Impact on Border Security", Note, (2007)
57 Syracuse L. Rev. 407 (describing the Garrow decision as resulting "from faulty
reasoning and a failure to consider all applicable law"); and Osburn, supra note 103 at 476
(stating that "the [Goodwin] court followed the lead of the McCandless court and chose to
ignore the faulty decision in the Garrowcase").
149. See supra note 93.
150. Akins, supra note 140 (citing The Act of March 2, 1799, c. 22, S 105, 1 Stat. 627 at 702
(repealed in part at 42 Stat. 989 at 990 (1922), which states:
[N]o duty shall be levied or collected on the importation of peltries brought into the
territories of the United States, nor on the proper goods and effects of whatever
nature, of Indians passing, or trespassing the boundary lines aforesaid, unless the same
be goods in bales or other large packages unusual among Indians, which shall not be
considered as goods belonging bona fide to Indians, nor be entitled to the exemption
from duty aforesaid).
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1897,151 when it disappeared from the statute books.'52 It is a principle of
statutory interpretation that later statutes supersede earlier treaties, if
their terms are inconsistent.1 53 Thus, the free passage right exists because
it has been codified by statute and that statute is still in effect. The duty
free right no longer exists because it too was codified by statute but that
statute was repealed in 1897.

III. The Harmful Effects of the Current

Treatment of the Jay Treaty
The federal court's unwillingness to definitively overrule McCandless
and recognize the exclusively statutory basis of the current free passage
right has not increased the likelihood of resurrecting the duty free right,
or any other rights recognized by the Jay Treaty. Instead, it has resulted
in widespread confusion among litigants, tribal members, scholars and
even the United States government,154 about Indian rights under the Jay
Treaty. This has led to serious consequences.
The most damaging consequence is that many border tribes believe
the United States government is not honouring its treaty obligations.' 55
Many tribes believe that the portion of article III of the Jay Treaty

151. Ibid. at 1224.
152. Ibid. (citing TariffAct Revision of 1897, c. 11, 30 Stat. 151).
153. Osburn, supra note 103 at 478.
154. See United States Department of State, "Treaties in Force: A List of Treaties and
Other International Agreements of the United States in Force on January 1, 2006,"
online: US Dep't of State <http://www.state.gov/s/l/treaty/treaties/2006> at 42, n. 1,
2 ("Only article 3 so far as it relates to the right of Indians to pass across the border, and
articles 9 and 10 appear to remain in force. But see [Akins, supra note 140]'; and "Articles
I-XVII and XXXIV-XLII have been executed; articles XVIII-XXV, XXX, and XXXII
terminated July 1, 1885; articles XXVIII and XXIX not considered in force"). See also,
James Ridgeway, "Uncle Sam wants you, eh? Our military tries to recruit Canada's Inuit"
The Village Voice (30 December 2003), online <http://www.villagevoice.com/
news/0352,mondo2,49755,6.html> (describing the American military's efforts to recruit
Canadian Indians based on aJay Treaty justification).
155. See e.g. Di Iorio, supra note 8 at 419 (echoing such sentiments and stating that
"[a]gain, promises made to these tribes under the Jay Treaty have been rescinded,
violating sovereign principles").

(2008) 33 Queen's L.J.

HeinOnline -- 33 Queen's L.J. 596 2007-2008

allowing them to bring goods across the border duty free remains in
effect, and that the United States government is simply refusing to
recognize this right.'56 Such a belief is understandable given the all too
frequent practice of the United States government not to recognize its
treaty promises to Indian people.'57 When tribes believe that the United

States government does not honour its own laws pertaining to Indian
people, they can readily lose confidence in the law's capacity to protect
their rights. This disillusionment has, on some occasions, led them to
take the law into their own hands, 158 with consequences that have
been - quite literally - deadly.159
Even when the results have not been so dramatic, such
misunderstandings waste significant time and effort on all sides. Scholars
and litigants have been making Jay Treaty duty free arguments for nearly
a century.1 60 Their effort could be better spent focusing on the current

156. See Scott, supra note 34; and Peter Edwards, "Reserve residents try to shake off
tension: But Indian bitterness runs far deeper than cigarette trade" The Toronto Star (7
February 1994) A9. See also "Border Crossing Rights between the United States and
Canada for Aboriginal
People,"
online:
American Indian
Law Alliance,
< http://www.ptla.org/wabanaki/jaytreaty.htm >
(explaining
that
"[s]ince
1794,
Aboriginal Peoples have been guaranteed the right to trade and travel between the United
States and Canada, which was then a territory of Great Britain. This right is recognized in
Article III of the Jay Treaty, also known as the Treaty of Amity, Commerce and Navigation
of 1794 and subsequent laws that stem from the Jay Treaty" but that "the United States has
never implemented its promises about the duty-free carriage of 'proper goods.'"
157. See supra note 103 discussing the plenary powers doctrine.
158. The American Indian Movement's (AIM) policy of occupation armed resistance
began in the late 1960's and "centered on compliance with treaties." Alexandra New
Holy, "Part Two: Bridging Theory and Practice: The Heart of Everything That Is: Paha
Sapa, Treaties, and Lakota Identity" (1998) 23 Okla. City U. L. Rev. 317 at 336-37. AIM's
"identity sprang from and informed their treaty-based politics": ibid. at 336.
159. The culmination of this treaty-based movement, described at n. 141, was the siege at
Wounded Knee which resulted in two dead, 15 wounded and more than 500 arrested.
During this period of resistance, 69 persons affiliated with the American Indian Movement
were killed and more than 300 were physically assaulted. See University of California - Los
Angeles College Library, "Wounded Knee II," online: U.C.L.A. College Library
< http://www.library.ucla.edu/Iibraries/college/nwsevnts/exhibits/wdknee/index.htm >.
160. The free passage argument made in Saxbe, supra note 92, is an example of such an
argument. The Saxbe plaintiffs argued for an expansion of the free passage right under the
statute, and the court was quite willing to grant this expansion.
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source of the free passage right, section 1359 of the Immigration and
Nationality Act, 61 and on expanding the ways in which it can be
applied. In contrast to their negative treatment of arguments based on
the Jay Treaty and especially the duty free argument, 162 American courts
and governmental agencies have been receptive to the expansion of
Indian rights under the free passage statute, even though little or no
advocacy has been directed to the statute. Indian advocates must now
recognize that the statutory right has replaced the treaty right, that it is
broader than the treaty right, and that it is amenable to further
expansion.

IV. The Broad Benefits of the Free Passage
Statute
A. ReasonsforResistance to Statutory Arguments
Scholars may have tended to view the transition of the free passage
right from a treaty right to a statutory right as a negative development
because it eliminates arguments based on the Jay Treaty. This view is
short-sighted." 3 Loss of the treaty-based arguments is a negligible loss
for at least two reasons. First, as far as the duty free right is concerned,
that right was eliminated more than a century ago, as is explained above,
and there is no legal basis for its revival.
Second, the most common reason for resistance to replacing a treatybased argument with a statutory argument is that the sui generis nature
of Indian treaties makes treaties preferable to statutory law as a basis for
161. 8 U.S.C. S 1359.
162. Other examples of cases where the courts have rejected various Jay Treaty
arguments include: Lazore v. Commissionerof Internal Revenue Service, 11 F.3d 1180 (3d
Cir. 1993) (rejecting the plaintiffs claims that the Jay Treaty exempted them from the
obligation to pay federal income tax); Miller, supra note 34 (rejecting defendants claim
that their indictment for smuggling violates the Jay Treaty); andUnited States v. Boots, 80
F.3d 580 (1st Cir. 1996) (rejecting the defendants' claim that the Jay Treaty divests the
court of jurisdiction to prosecute Indians for smuggling tobacco across the border),
overruled on other grounds by Pasquantinov. United States, 544 U.S. 349 (2005).
163. See e.g. supra note 113 (demonstrating the efforts scholars have made to prove that
the Jay Treaty free passage right is still viable despite all evidence to the contrary).
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aboriginal rights, because treaties can take aboriginal perspectives and
understandings into account in a way that statutes and the common law
rarely do,'

and because treaties reaffirm the unique sovereign-like

status and independence of Indian tribes in their capacity to enter into
treaties with other nations. 65 Although these may be valid
considerations for many if not most Indian treaties, it is not relevant to
the Jay Treaty, which was not an Indian treaty. No Indian tribes were

parties to it; although one can argue that Indians benefited from it, it
was solely between the United States and Great Britain. 166 The only

perspectives relevant to its interpretation are those of the United States
and Great Britain. Thus, in the case of the Jay Treaty, replacing a treatybased argument with a statutory one does not result in the exclusion of
indigenous perspectives because the Jay Treaty never incorporated

indigenous perspectives.
In addition, recognizing that the free passage statute has replaced the
Jay Treaty free passage right does not foreclose future attempts to make

164. For example, in the Canadian case Simon v. R. (1985), [1986] 24 D.L.R. (4th) 390 at
404 (S.C.C.), the Supreme Court of Canada explained that Indian treaties were sui generis
agreements that come with their own set of interpretive guidelines and are formulated
according to indigenous legal principles. The Chief Justice wrote: "While it may be
helpful in some instances to analogize the principles of international treaty law to
Indian treaties, these principles are not determinative. An Indian treaty is unique; it is
an agreement sui generis which is neither created nor terminated according to the rules
of international law."
See also, C.F. Wilkinson & J.M. Volkman, "Judicial Review of Indian Treaty
Abrogation: As Long as Water Flows, or Grass Grows Upon the Earth - How Long a
Time Is That?" (1975) 63 Cal. L. Rev. 601 at 612 ("Judicial interpretation of Indian treaties
has resulted in a legal relationship and a body of law which are truly sui generis").
165. John Borrows & Leonard I. Rotman, "The Sui Generis Nature of Aboriginal
Rights: Does It Make a Difference" (1997) 36 Alta. L. Rev. 9 (noting that "the recognition
that First Nations possessed "sufficient autonomy" to create treaties likewise affirms the
role of indigenous legal conceptions in guiding the parties' conduct." See also R. v. Sioui,
[1990] 1 S.C.R. 1025 ("The sui generis situation in which the Indians were placed had
forced the European mother countries to acknowledge that they had sufficient autonomy
for the valid creation of solemn agreements which were called 'treaties', regardless of the
strict meaning given to that word then and now by international law").
166. See part above, LA. discussing the formation of the Jay Treaty.
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aboriginal rights-based arguments.167 Although such arguments face
significant hurdles,168 use of statute-based arguments does not require the

elimination of aboriginal rights arguments, thus preserving an avenue
"aboriginal perspective itself on the meaning of the
for presenting the
1 69
right at stake."
Unfortunately, a focus on these concerns regarding the relinquishment
of treaty-based arguments has blinded scholars to the wide range of
benefits possible under the current free passage statute. As Bryan Nickels
has noted, section 1359 of the statute "has been treated with some of the
broadest language given to any of the U.S. immigration laws." 7 ' That this
expansive interpretation has been overwhelmingly beneficial to Canadian
Indians 7' is clearly demonstrated by a comparison with Canadian
jurisprudence on free passage.
B. Examination of Canada'sFree PassageJurisprudence
Like the United States, Canada does not recognize the Jay Treaty as

providing a legal basis for a contemporary free passage right. In
Francis,'72 the Supreme Court of Canada held that rights such as the Jay
Treaty's free passage provisions "are enforceable by the Courts only
173
where the treaty has been implemented or sanctioned by legislation."
Because the Supreme Court in Francis found that no implementing

legislation had been enacted, 17 it refused to recognize a Jay Treaty free
167. If accepted by the court, such arguments can be useful because they allow the court
to use the aboriginal perspectives and legal meanings to aid in their application of
common law to native peoples. See R. v. Sparrow, [1990] 1 S.C.R. 1075 at 1112 [Sparrow].
168. See the discussion of the United States courts' treatment of such arguments at 12-15,
above, and the Canadian courts' treatment of such arguments at 600-602, below.
169. Sparrow, supra note 167.
170. Nickels, supra note 36 at 314.
171. See part C, below, discussing INS/BIA cases regarding Canadian Indians.
172. Francis,supra note 52.
173. Ibid.
174. The closest legislation that Canada has to a free passage statute is subsection 4(3) of
the Immigration Act, R.S.C. 1985, c. 1-2, which states that 'A person who is registered as
an Indian pursuant to the Indian Act has, whether or not that person is a Canadian
citizen, the same rights and obligations under this Act as a Canadian citizen." However
registration under the Indian Act is not automatic. "The main thing a person needs in
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passage right.175 Consequently, the legal basis for recognizing a free
passage right for American Indians into Canada is limited to a theory of
aboriginal rights similar to that employed by the McCandless district
court. 176 An examination of Canadian free passage jurisprudence
demonstrates the weakness of a system that bases free passage solely on
aboriginal rights and further highlights the importance of the United
States free passage statute to Canadian Indians entering the United
States.

order to be included in the Indian Register is evidence of descent from persons whom the
Canadian government recognized as members of an Indian band in Canada": see Indian
and Northern Affairs Canada, "The Indian Register" (July 2003), online: INAC
Accordingly, it appears such
<http://www.ainc-inac.gc.ca/pr/info/tire.html>.
membership is quite difficult for members of American Indian tribes that do not also
have a presence in Canada to obtain and thus is not comparable to the US free passage
statute. See e.g. Watt v. Liebelt (1998), [1999] 169 D.L.R. (4th) 336 at 341 (F.C.A.) [Watt]
(ordering deportation of American Indian member of Arrow Lake Band, a band that had
been recognized by Canada until 1953 when it was declared extinct in Canada). However,
if such Indians are able to register under the Indian Act, then the rights available to them
are the same as those of any other Canadian citizen, making the statute in this respect
broader than the United States free passage statute. See Nickels, supra note 36 at 327-33.
In addition, the Court provided a number of other reasons why such a right would no
longer exist even if statutory confirmation of the treaty was not necessary. The Court
noted that "that the conditions constituting the raison d'tre of the [free passage] clause"
have disappeared and that 'a radical change of this nature brings about a cesser of such a
treaty provision." Francis,supra note 52 at 629. In addition, the Court held that article IX
of the Treaty of Ghent was no more than "an 'engagement' to restore" and thus required
supplementary action to revive the free passage clause. Ibid. Therefore, because the Court
found "there is no legislation now in force implementing the stipulation," it concluded
the free passage clause was never revived. Ibid.
175. See also Regina v. Vincent, supra note 75 (relying on Francis, supra note 52 and
holding that border Indians do not, and have never had any rights under the Jay Treaty.
The court further cited the case of Rustomjee v. The Queen (1876), 2 Q.B.D. 69 at 74,
which explained that:
[A]s a matter of the constitutional law of the United Kingdom, the Royal Prerogative,
whilst it embraces the making of treaties, does not extend to altering the law of
conferring rights upon individuals or depriving individuals of rights which they enjoy in
domestic law without the intervention of Parliament. Treaties, as it is sometimes
expressed, are not self-executing. Quite simply, a treaty is not part of English law unless
and until it has been incorporated into the law by legislation. (Ibid. at 440.)
176. McCandless, supra note 15.
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Because "Canadian courts have been restrictive in identifying
'aboriginal rights,' 177 Canada's free passage jurisprudence, which is
based on aboriginal rights, has been closely cabined. 178 In order for
American Indians to take advantage of a free passage right into Canada,
they must "prove a 'nexus' relationship to Canada in some sort of
historical or contemporary fashion" with the specific area in Canada
that they wish to visit.179 This means that the current American Indian
free passage right is significantly more restricted than the right afforded
to Canadian Indians under the American free passage statute. It is
similar to the original Jay Treaty right, which limited free passage to
180
"Indians dwelling on either side of the said boundary line."
The seminal case demonstrating the heavy burden Indians face when
attempting to assert an aboriginal right in Canada is Minister of National
Revenue v. Mitchell.1"' That case concerned members of the Mohawk tribe

who claimed an aboriginal right to transport goods across the Canada-U.S.
border duty free. Because the free passage right under Canadian law is an
aboriginal right, Canada could potentially recognize an aboriginal duty
free right. However, in practice, this potential right has limited benefit
because, as Mitchell demonstrated, the chances of proving entitlement to
such a right are so small as to be virtually non-existent.
Although the Mitchell court affirmed the possibility of an aboriginal
duty free right, it found that the plaintiffs had failed to "establish an
ancestral Mohawk practice of transporting goods across the St.
Lawrence River for the purposes of trade."" 82 In reaching this
conclusion, the Court severely restricted the evidence the plaintiffs

177. Nickels, supra note 36 at 315.
178. This restrictiveness is consistent with the Canadian courts' narrow interpretation of
aboriginal rights in general. Some critics argue that Supreme Court of Canada aboriginal
rights jurisprudence demonstrates "[a] misplaced focus on 'aboriginality' as defining
aboriginal rights" and can "cause the court to focus upon 'what was, once upon a time,
integral to indigenous cultures,' and not on the dynamics of a living culture, with
contemporary traditions, customs, practices and laws." Green, supra note 63 at 261, n.95
(citing John Borrows & Leonard I. Rotman, supra note 165).
179. Nickels, supra note 36 at 315 (citing Watt v. Liebelt, supra note 174 at 348).
180. Jay Treaty, supra note 8, art. III.
181. 2001 SCC 33, [2001] 1 S.C.R. 911 [Mitchell].
182. Ibid. at paras. 41, 48.
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could use to prove an aboriginal right. The Court stated that its
intention was "not to suggest that an aboriginal claim can never be
established on the basis of minimal evidence, direct or otherwise,
provided it is sufficiently compelling and supports the conclusions
reached." However, that appears to be exactly what the Court held."'3
The case demonstrated that the possibility of a duty free right for
border Indians was no more likely to be recognized in Canada than in
the United States and that if any free passage rights into Canada were
accorded to American Indians, they would be significantly more
restricted than the free passage rights of Canadian Indians in the United
States. This conclusion was confirmed in Watt,' which held that, to
prove an aboriginal free passage right, a claimant must show a historical
and continuing nexus to Canada."8 5
The treatment of the American Indian right to enter Canada by
Canadian courts stands in sharp contrast with the Canadian Indian right
to enter the United States. Whenever an American court or
governmental agency has had to decide whether to expand the Canadian
Indian free passage right, it has almost always done so186 Because the
free passage right in the United States derives from statute rather than
from aboriginal or treaty sources courts and governmental agencies have
been able to interpret it much more broadly, without being limited by
the historical and geographical concerns that restrict the scope of
aboriginal or treaty-based free passage rights.

183. Ibid. at para. 42.
184. Supra note 174.
185. Ibid. at 348.
186. The willingness of agencies to apply this right broadly can be seen in Re S, 11. & N.
Dec. 309 (1942) one of the first opportunities the BIA had to address the newly enacted
statute. In this case, the BIA held that the statute was so expansive that it applied not just
to ethnic Indians, but also to non-Indian tribal members. As a result, the Board found
that, the plaintiff, a white woman who had married a Canadian Indian, could claim the
free passage right. This decision was reaffirmed in Matter of B, 3 I. & N. Dec. 191 (1948)
but was overruled when Congress amended the free passage statute to include the blood
quantum requirement. See also Nickels, supra note 36 at 314, n. 7 (discussing the broad
application of this right by the BIA).
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C The Benefits ofStatute-Based Free PassageRights
There are multiple benefits to a right based in statute. First, as stated
above, the statutory rights do not contain historical or geographical
limitations.187 Canadian Indians throughout Canada, including those
whose tribes never had any relationship to the border, are eligible for
the free passage right. Second, the term "Canadian Indian" under the
free passage statute is much broader and encompasses many more people
than the original Jay Treaty provision. The American court in Goodwin
noted that the original treaty right exempted only "tribes or nations of
Indians."' 8 In that court's view, this meant that Goodwin, a fullblooded Indian who had lost her Indian status under the Canadian law
then in force because she married a white man, would not be entitled to
free passage under the Jay Treaty. The Goodwin court avoided this result
by basing its decision on the free passage statute, whose terms "were
189
broader than those of the treaties."
As Goodwin demonstrates, political or tribal recognition as an Indian
is not necessary for an individual to claim the free passage right. As a
result, this right has been granted to people of Indian ancestry who are
not recognized as Indian by either the Canadian19 or American' 91

187. It should be noted that this part of the right may change if the recently proposed
rule for land travel under the United States' Western Hemisphere Travel Initiative is passed
as it is currently written. Under this initiative, Canadian Indians may continue to use
tribal enrollment documentation to cross, but only "if members of the issuing tribe
continue to cross the land border of the United States for a historic, religious or other
cultural purpose," and only if they cross at the tribe's "traditional border crossing
points." Western Hemisphere Travel Initiative, 70 Fed. Reg. 52037 (2005) (to be codified at
8 C.F.R. S 212, 235).
188. Goodwin, supra note 121 at 662.
189. O'Brien, supra note 15 at 328 (noting that the "[Goodwin] court found that this
statutory language was racially based and broader in its connotation than the language of the
treaty"); and see also Osburn, supra note 103 at 476-77 (discussing the Goodwin decision).
190. See Goodwin, supra note 121 at 662 (granting right to Canadian Indian not
recognized as Indian by Canadian government); and Re B, 3 I. & N. Dec. 191(1948)
(granting free passage to Indian plaintiff no longer recognized as a Canadian Indian; she
lost her status by marrying a white man, and was not recognized as an American Indian
because she was a member of a non-federally recognized tribe).
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governments. Further, the free passage statute's sole requirement, that
the person have a 50% blood quantum level, does not necessarily

prevent Canadian Indians with less Indian blood from exercising the
right.192 Canada does not keep blood quantum records, 93 and "an
affirmative statement or act from either the Canadian department of

Indian affairs or from the person's tribal organization [is] sufficient to
meet the statutory requirements." 9 4 Therefore, any Canadian Indian
with fifty percent or greater blood quantum or any individual

recognized as Indian by the Canadian government or by a Canadian
tribe is eligible for free passage. Consequently, despite the statute's
blood requirement, the right may apply to most Canadian Indians

whereas the original treaty right applied only to a small minority.
Subsequent American free passage jurisprudence has held that the

right "also encompasse[s] the right to remain." 9 5 Thus, it also entitles
Canadian Indians to permanent residency in the United States, 196 free

191. Under U.S. law, even full-blooded Indians, if they are members of non-recognized
tribes, are not "Indian" under the federal definition. See Felix S. Cohen, Handbook of
FederalIndian Law (Charlottesville, Va.: Michie Bobbs-Merrill, 1982) at 19-27. However,
such individuals are still eligible for free passage if they can demonstrate a 50% blood
quantum.
192. This requirement has been criticized as limiting the number of Indians eligible for
free passage. See e.g. O'Brien, supra note 15 at 327-28 (stating that 'the limitation of free
entry rights to Canadian-born Indians of fifty percent or more blood quantum reduced
the number of those potentially eligible under the treaty").
193. Indian status is determined according to the provisions of the Indian Act, which
defines who is eligible for registration under the Act. See Indian and Northern Affairs
Canada, 'Are You Eligible? Registration Under the Indian Act," online: INAC
<http://www.ainc-inac.gc.ca/pr/pub/elige.html, explaining registration requirements
under Act>.
194. Castella, supra note 23 at 197 (citing Office of the Indian Task Force, United States
Legal Rights of Native Americans Born in Canada (Federal Regional Council of New
England, 1978)).
195. Saxbe, supra note 92 at 1219.
196. The U.S. Code of Federal Regulations states that "[a]ny American Indian born in
Canada who at
the time of entry
was entitled to
the exemption
provided ... by ...section 289 of the Act, and has maintained residence in the United
states since his entry, shall be regarded as having been lawfully admitted for permanent
residence." C.F.R. 8 S 289.2 (1999).
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from the traditional immigration and registration requirements.197 In
addition, it has been interpreted so broadly that Canadian Indians
may
198
not be deported, even after the commission of a criminal offence.
There are also numerous instances in which the statutory Indian free
passage right has been expanded by statute without intervention on the
part of the courts. The free passage right also entitles Canadian Indians
to various other federal public benefits in the United States, 199 such as
Medicaid, 00 Social Services block grant, °1 Supplemental Security
Income, °2 Food Stamps,20 3 Medicare,2 4 Disability 2 5 and perhaps other
197. See discussion of Saxbe, supra note 92 at 1214.
198. See Re Yellowquill, 16 1. & N. Dec. 576 at 577-78 (BIA 1978). Here, a Canadian
Indian possessing more than 50% blood quantum was arrested for possession of heroin.
After an immigration judge ordered her deported, she appealed, arguing that she was
exempt from deportation based on her status as a Canadian Indian. The Board of
Immigration Appeals agreed and held (based on the Saxbe court's interpretation of the
free passage statute) that it would be illegal to deport any Canadian Indians possessing at
least 50% blood quantum. See also United States v. Curnew, 788 F.2d 1335 at 1337-38 (8th
Cir. 1986) (affirming that Indians with 50% blood quantum may not be deported for
criminal convictions but, ultimately finding that Curnew did not meet the 50%
requirement). Compare with Watt, supra note 4 at 348 (F.C.A.) in which the Canadian
court found that an American Indian convicted of a deportable offense had no right to
remain in Canada absent a showing of a historical or cultural "nexus" relationship with
Canada. See also, State of Washington v. Daniels, 16 P.3d 650 (Wash. App. 2001) [Daniels]
(in which the court held that because of their free passage right, Canadian Indians could
take advantage of 25 U.S.C. § 1323 which authorizes states to effectuate retrocession of
criminal and civil jurisdiction to the United States). In some cases, Canadian Indians may
claim that the state does not have jurisdiction over a crime they have committed on an
Indian reservation. However, the court also held that a Canadian Indian could not take
advantage of this statute based on blood quantum alone, but would also be required to
"show a sufficient connection with a tribe recognized by the United States." Ibid. at 654.
199. See 8 U.S.C. S 1612(a)(1)(2005) ("[A]n alien ... is not eligible for any specified
Federal program [SSI and Food Stamps, etc.]" unless he or she qualifies as an alien under 8
U.S.C. S 1359, pertaining to American Indians born in Canada).
200. Ibid., S 1612(b)(3)(C).
201. Ibid., 5 1612(b)(3)(B).
202. Ibid., 5 1612(a)(3)(A).
203. Ibid., 5 1612(a)(3)(B).
204. See American Indian Law Alliance, supra note 6 (discussing the benefits available
and potentially available to Canadian Indians).
205. Ibid.
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federal benefits, such as Section 8 housing and veterans' benefits." 6 They
are also eligible for state benefits such as Temporary Assistance to
Needy Families benefits 0 7 and possibly for other state benefits including
disability, unemployment, state public assistance, and women, infants
and children benefits." 8 Canadian Indians are not required an alien
registration card,20 9 or a work permit, and they do not have to register
for the military. 1 ° Canadian Indian students are also eligible for Title IV
federal student aid,21' and may register as "domestic students" rather
than as "foreign students" (with the appropriate fee adjustment).2 12
Even more strikingly, these benefits are potentially available to
nearly one million Canadian Indians. As of December 31, 2006, there
were 763 555 Indians registered in Canada,213 but the number eligible for
free passage may be significantly higher: according to the 2006 Canadian
census, 1 172 785 people identified themselves as members of at least one
of Canada's aboriginal groups.2 14 This number includes 389 780 Metis 21 5
206. Ibid.
207. See U.S. Department of Health & Human Services - Administration for Children &
Families, Policy Announcement, TANF-ACF-PA-2005-01, (15 November 2005), online:
Administration for Children & Families <http://www.acf.hhs.gov/programs/ofa/pa/pa20O51.htm> (policy announcement of the Administration of Children and Families re TANF
eligibility for Canadian Indians).
208. "[A] State is authorized to determine the eligibility of an alien ... for any
designated Federal program [Medicaid, TANF, Social Services Block Grants]." Supra note
199, SS 1612(b)(1), (b)(2)(E), (b)(3). See also supra note 162.
209. 22 C.F.R. § 42.1.
210. See supra note 157.
211. See e.g., Finaid, "Financial Aid for Native American Students," online: FinAid
< http://www.finaid.org/otheraid/natamind.phtml >.
212. Ibid.
213. See Department of Indian Affairs and Northern Development, "Registered Indian
Population by Sex and Residence: 2006" (2007), online: Indian and Northern Affairs
Canada <http://www.ainc-inac.gc.ca/pr/sts/rip/ripO6_e.pdf>.
214. See Statistics Canada, "Aboriginal identity population by age groups, median age
and sex, 2006 counts, for Canada, provinces and territories - 20% sample data," online:
Statistics Canada, <http://wwwl2.statcan.ca/english/census06/data/highlights/Aboiginal/
pages/Page.cfm?Lang= E&Geo=PR&Code =01&Table= l&Data= Count&Sex= 1&Age= l&
Startrec= 1&Sort =2&Display= Page>.
215. Ibid. Population projections for these groups for 2007 are expected to be nearly 300
000 and just over 126 000 respectively. See Indian and Northern Affairs Canada,
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and is estimated to include more than 125 000 non-status Indians.216 All
registered Indians, and any other persons who meet the fifty percent
blood quantum requirement, therefore could be eligible for permanent
resident status in the United States.

V. Future Expansion of the Free Passage Right
American courts and governmental agencies have been much more
receptive to the expansion of Indian rights under the free passage statute
than under article III of the Jay Treaty. Like the Jay Treaty, the free
passage statute recognizes the hardships created by the Canada-U.S.
border for North American Indians, as well as the arbitrariness of
creating distinctions, such as "Canadian" and "American," among
members of homogenous tribes. The United States free passage statute
attempts to remedy these negative effects by recognizing that Canadian
Indians are entitled to certain rights and benefits due both to their
Indian ethnicity and to their historic and cultural connection to the
United States. It further acknowledges that their Canadian citizenship
should not prevent the exercise of these rights.
Ironically, although the Indian ethnicity of many Canadian Indians
entitles them to certain American federal benefits, such as Medicaid and
social security, a number of courts 2 7 have held that Canadian Indians
are not eligible for federal Indian benefits because the definition of
"Indian" under the statutes which govern the benefit programs does not
include Canadian Indians. These decisions have resulted in real
hardships for Canadian Indians, and such holdings often conflict with
the goals and purposes of the particular statutes.2 18 However, given that
Canadian Indians are entitled to many American federal benefits by
virtue of their Indian ethnicity, it seems paradoxical that they would not
meet the definition of "Indian" under the federal Indian statutes.

"Canada's M&is & Non-Status Indian Population," Fact Sheet (9 August 2007), online:
INAC, <http://www.ainc-inac.gc.ca/interloc/mnsi/mnsifs-eng.asp>.
216. Supra note 214.
217. For e.g. see discussion part V.B, below.
218. See e.g. ICWA discussed infra.
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Instead of focusing on the revival of a duty free right, Indian
advocates should attempt to demonstrate that Canadian Indians, because
of their Indian ancestry and their eligibility for federal benefits under
the free passage statute, are also entitled to many of the rights available
to American Indians under American Federal Indian statutes. The
Indian Child Welfare Act (ICWA) provides an example of how such
recognition could have a significant impact on and benefit to Indian
peoples.
ICWA is a United States statute pertaining to Indian family issues,
such as custody and adoption, of Indian children. Courts have denied its
applicability to Canadian tribes based on the conclusion that such tribes
are not eligible for federal benefits and services provided to Indians by
the Secretary of the Interior.2 19 This conclusion may be incorrect. The
1934 Indian Reorganization Act z° which specifies who is eligible for
ICWA benefits and services,221 defines "Indian" as "all other persons of
one half or more Indian blood."222 In addition, the Bureau of Indian
Affairs (BIA), which administers these services, defines Indians eligible
for social services as "any person who is a member of an Indian tribe,"
and it defines "Indian tribe" 223 as "an Indian or Alaska Native tribe,
band, nation, pueblo, village, or community which is recognized as
eligible for the special programs and services provided by the United
States because of their status as Indians." 224 Canadian Indians, or at least
those with fifty percent blood quantum, clearly meet these definitions

219. See infra discussion of In re TIS. See also In re N.M. (Cal. App. Unpub. 2006)
Coming Under the Juvenile Court Law, (discussing BIA's conclusions that ICWA did not
apply because Indian plaintiff was member of the Blackfoot tribe which was a Canadian
Indian tribe and which the BIA believed was not a "federally recognized tribe" and thus
not eligible for federal benefits).
220. 25 U.S.C.A. S 461 et seq. (1934).
221. O'Brien, supra note 15 at 328.
222. Ibid. at 328, n. 80. In fact, O'Brien suggests that one of the reasons Congress
included the fifty percent blood quantum requirement was to "[bring] the statute in line
with the 1934 Indian Reorganization Act, which limits Bureau of Indian Affairs services
to Indians of fifty percent blood quantum if they are members of federally unrecognized
tribes." Ibid. at 328.
223. 25 C.F.R. S 20.100 (2007).
224. Ibid.
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and the courts should find that they qualify for benefits provided by the
Secretary of the Interior.
A. PotentialHurdles
One potential hurdle that Canadian Indians could face in attempting
to demonstrate their eligibility for American federal benefits is the fact
that many lack a connection to a federally recognized American Indian
tribe. In other contexts, American courts have found this lack of
connection determinative. For example, in Daniels,225 the state court
required "a significant connection with a tribe recognized by the United
States," 226 in addition to blood quantum, before it would allow an
American Indian jurisdictional statute to apply to a Canadian Indian.
The federal statute in issue in that case 228 authorized states to retrocede
criminal and civil jurisdiction to the United States. When it applied, that
statute allowed Indians to claim that the state had no jurisdiction over
crimes committed by Indians on Indian reservations. The Daniels
decision, however, may not be indicative of how American courts
would treat most Canadian Indian requests for federal benefits, as
federal jurisdiction over crimes committed by Indians has long been
held to require tribal membership. 22 9 This contrasts with the application
of many other Indian benefits and preferences, which are often based on
blood quantum alone, irrespective of tribal membership.

225. Daniels, supra note 198.
226. Ibid. at 654.
227. The federal statute at issue was 25 U.S.C. S 1323, which authorizes states to
effectuate retrocession of criminal and civil jurisdiction to the United States; thus, when
applicable, the statute allows Indians to claim the state does not have jurisdiction over
crimes committed by Indians on an Indian reservation.
228. 25 U.S.C. 5 1323.
229. For example, federal jurisdiction under the Major Crimes Act does not apply to
.many individuals who are racially to be classified as 'Indians.'" United States v. Antelope,
430 U.S. 641 at 647, n.7 (1977). Although it should be noted that even here tribal
membership is not an absolute requirement. "[Elnrollment in an official tribe has not
been held to be an absolute requirement for federal jurisdiction, at least where the Indian
defendant lived on the reservation and "maintained tribal relations with the Indians
thereon." Ibid.
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An example is provided by the BIA's hiring preference for Indians.
Until 1977, the BIA accorded such a preference to qualified individuals
who were "one-fourth or more degree Indian blood" and who were
"member[s] of a Federally-recognized Tribe.""' In the seminal 1974
United States Supreme Court decision in Mancari,3 that preference was
held not to amount to racial discrimination in contravention of the
equal protection clause of the U.S. Constitution, because it was "not
directed towards a 'racial' group consisting of 'Indians"' but only
towards "members of 'federally recognized' tribes."232 Thus, the
Supreme Court said in Mancari "the preference is political rather than
racial in nature."233 However, in 1977, the BIA changed the criteria for
its hiring preference to include not only "all persons of Indian descent
who are members of any recognized Indian tribe now under Federal
23 4
jurisdiction," but also anyone else "of one-half or more Indian blood."
This removal of the element of tribal membership - the element that
had led the Supreme Court to describe the preference as "political rather
than racial in nature" - meant that anyone with the requisite level of
Indian blood would qualify for it.23 5
Many other American federal statutes which grant benefits to
Indians based on tribal membership also permit such benefits to be
granted on the basis of blood quantum alone.236 In fact, the more

230. Morton v. Mancari,417 U.S. 535 at 554, n.24 [Mancari].
231. Ibid.
232. Ibid.
233. Ibid.
234. Wayne R. Farnsworth, "Bureau of Indian Affairs Hiring Preferences After Adarand
Constructors,Inc. v. Pena," Note (1996) B.Y.U. L. Rev. 503 at 513 (citing 25 U.S.C. S 479
(1994) and 25 C.F.R. S 5.1.
235. Farnsworth, ibid. at 514. As Farnsworth explained, at 514ff, this change might have
made such preferences unconstitutional under the reasoning in Mancari, ibid.
236. Although many federal regulations allow tribal membership to establish eligibility
for services, these statutes also allow benefits to persons not members of such tribes who
meet a 50% blood quantum requirement. See e.g. Employment Assistancefor Adult Indians,
25 C.F.R. § 26.1(g) (2001) (defining Indian for purposes of the regulation); Vocational
Trainingfor Adult Indians, 25 C.F.R. S 27.1(i) (2001) (providing employment assistance
and vocational training to persons of Indian or Alaskan native descent who are enrolled
in federally recognized tribes, and to other persons who possess at least one-half degree
Indian blood); and FinancialAssistance and Social Services Program, 25 C.F.R. 5 20.1(n)
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frequent policy concern is whether benefits should be available to
Indians who have tribal membership but lack significant blood
quantums. 3 7 Therefore, although the courts could deny American
federal benefits to Canadian Indians on the basis of a lack of connection
to tribes recognized by the United States government, it is also possible
that the courts would find the blood quantum threshold in the free
passage statute to be enough to satisfy the requirements of most federal
benefit laws. Lastly, it should be noted that many Canadian Indian
tribes are recognized by the United States government and that
tribes could therefore meet any statutory
membership in those
38
criteria.
membership
B. The CurrentApplication ofICWA to CanadianIndians
Regardless of the potential hurdles, new approaches to this area of
Indian law are badly needed. A good example of the problem with the
American jurisprudence on federal benefits for Canadian Indians is
provided by the courts' failure to apply the Indian Child Welfare Act
(ICWA) to Canadian Indians. ICWA was designed to acknowledge the
historic devastation of Indian families by the United States' Indian

(2001) (providing assistance and services to "any person who is a member, or a one-fourth
degree or more blood quantum descendant of a member of any Indian tribe").
237. The move to restrict tribal membership has become especially great after the
passage of the Indian Gaming Regulatory Act. Since gambling revenue is distributed on a
per capita share, the fewer tribal members, the larger the revenue for the remaining
members. See Nicole J. Laughlin, "Identity Crisis: An Examination of Federal
Infringement on Tribal Autonomy to Determine Tribal Membership" (2007) 30 Hamline
L. Rev. 97 at 122. Further, such restrictions have generally been approved. For example,
the BIA has even upheld the controversial change in the Cherokee membership in which
the tribe changed membership criteria from descent from the Dawes rolls to blood
quantum, a change which was arguably done to disenfranchise the tribe's African
American members. See Lydia Edwards, "Protecting Black Tribal Members: Is the
Thirteenth Amendment the Linchpin To Securing Equal Rights Within Indian
Country?" (2006) 8 Berkeley J. Afr.-Am. L. & Pol'y 122 at 133. See also 25 C.F.R.
§ 20.20(a)(1) (2000) (requiring a minimum blood quantum in states where tribes often
extend membership to members with only minimal blood ties).
238. See supra note 24 (listing border tribes located on both sides of the border).
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policies, and to prevent further damage to Indian families.239 The Act
itself does not address whether it applies to Canadian Indians, and
American courts are split on the question, despite the fact that such
application would further the goals of the Act. One example where an
American court found ICWA not to apply to Canadian Indians is
provided by the case of Re TLS.24 ICWA defines "Indian tribe" as: "any
Indian tribe, band, nation or other organized group or community of
Indians recognized as eligible for the services provided to Indians by the
Secretary [of the Interior] because of their status as Indians ... 241
In TLS., the plaintiff mother lived in the U.S. but belonged to an
Indian tribe located in Canada. She had consented to the adoption of her
child, but she had not executed a consent form before a judge, as ICWA
required for Indian adoptions. 242 She brought an action for a court order
setting aside her consent to the adoption, on the basis that ICWA
applied to her and she had not given the form of consent it required.
The state appellate court held that ICWA did not apply to her, because
the tribe to which she belonged was in Canada and was therefore not

239. ICWA was passed by Congress to "protect the best interests of Indian children and
to promote the stability and security of Indian tribes and families" (25 U.S.C. 5 1902). It
recognized that the United States' Indian policies had had a devastating effect on Indian
tribes and families, and that remedial action was needed to help preserve these families.
See e.g. Andrea V. W. Wan, "The Indian Child Welfare Act and Ifiupiat Customs: A Case
Study of Conflicting Values, with Suggestions for Change" (2004) 21 Alaska L. Rev. 43 at
43-44 (stating that the goal of ICWA was "to return partial control over child welfare
proceedings to Indian and Alaska Native tribes. It was also intended to ensure that Indian
and Alaska Native children were not removed from the communities and cultures in
which they were born"). However, given the fact that tribes and families were often split
by the border, the effect of the United States' Indian policies were not confined to
American Indians, but affected Canadian tribes as well. Thus, it seems obvious that
ICWA should apply to Canadian Indians.
240. 224 Ill. App. 3d 475 at 476 (App. Ct. 1991) [T.LS.].
241. 25 U.S.C. § 1903(8) (2005).
242. In this case, the argument for the applicability of ICWA was made even more
compelling by the fact that the mother was a member of the West Bay Band, a tribe
which, in the words of the court in T.LS., "originated in the United States and relocated
to Canada only after the United States government 'forced' the tribe off U.S. land in
1836." Supra note 240.
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"eligible for the services provided to Indians by the Secretary [of the
Interior]" within the meaning of that Act.24
Given the services and benefits available to Canadian Indians under
the free passage statute, the court's decision in TLS. may have been
incorrect. However, the plaintiff did not make a free passage argument,
but a constitutional one; she claimed that excluding her from the
coverage of the ICWA because of her Canadian status violated her right
to equal protection of the law under the U.S. Constitution.244 The court
clearly found this argument unpersuasive, and rejected it on the basis of
the well-established principle that legislation may "single out for special
treatment a constituency of tribal Indians."245 Otherwise, as the court
explained, "the solemn commitment of the Government toward the
Indians would be jeopardized." 246 In order words, a ruling that ICWA
violated the constitutional right to equal protection could have had a
detrimental effect on other legislation giving preference to Indians.
The free passage statute could have provided the TIS., court with an
alternative basis for applying ICWA to the plaintiff without having to
address the equal protection issue. The court could have found ICWA to
apply by holding that the plaintiff, as a Canadian Indian eligible for free
passage and for the concomitant federal benefits under the 1928 free
passage statute, was among those who were entitled to receive services
247
from the Secretary of the Interior "because of their status as Indians."
In its amicus curiae brief, the plaintiff's tribe made a similar argument,
but based it on the Jay Treaty rather than the free passage statute.248
Unfortunately, because this argument was not raised in the lower court,
the appellate court determined it had been waived. 2 49 Even though the
argument was made too late and was based on the Jay Treaty rather than
on the free passage statute, it is significant that the tribe recognized that
243. TLS., supra note 240 at 479.
244. See U.S. Const. amend. XIV, S 1.
245. T.S., supra note 240 at 479 (quoting Mancari,supra note 230).
246. Ibid. at 479 (quoting Mancari, ibid.).
247. Supra note 241.
248. T.S., supra note 240 at 480 (arguing that the Jay Treaty entitled the tribe to federal
recognition under 25 C.F.R. S 83.1 (1991), and thus if it applied for such recognition it
would be eligible to receive services).
249. Ibid.
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because their free passage right made its members eligible for federal
benefits, they should also have enjoyed the protection of United States
Indian statutes such as ICWA. Had the T.LS. court considered this
argument, it might well have concluded that ICWA applied, as it
expressly recognized that the purpose of ICWA was to "prevent[] the
destruction of Indian families and the separation of Indian children from
their parents " 25 - exactly the purpose that ICWA's application would
have served in that case.251
Although T.LS. found that ICWA did not apply to Canadian Indians,
other courts have reached the opposite result - though never by relying
on the free passage right, although it is arguably the best basis for that
conclusion. For example, in Re Linda J. W.2 2 an adoptive child sought
the release of information identifying her biological mother, pursuant to
ICWA, in order to establish her eligibility for enrolment in the Clear
Sky Band of the Onondaga Nation located in Ontario. The New York
state court's decision turned on whether the petitioner was "Indian" for
purposes of relief under ICWA since the band she sought to join was
located in Canada.
As in T.LS., the Linda J.W. court found that because the band was
located in Canada, it did not meet the ICWA definition of "Indian
tribe," that is, a band or tribe "eligible for the services provided to
Indians by the Secretary of the Interior."253 Nonetheless, the court
found that the petitioner was entitled to relief under ICWA. The court
noted that the New York tribe of the Onondaga was eligible for services
from the Secretary and that, because of the strong historical connection
between the Canadian and American Onondaga tribes, the petitioner
was a member of a "continuous community which transcends

250. Ibid. at 478.
251. See also Re Wanomi P., 216 Cal. App. 3d 156 (1989), in which the court denied the
applicability of ICWA to a Canadian Indian member of the MicMac tribe. However, it
should be noted that at the time this case was decided, the MicMac were not a federally
recognized tribe, so the American MicMacs were also ineligible for ICWA benefits. See
also, Re Junious M., 144 Cal. App. 3d 786 (1983) (in dictum, if the mother's tribe been
Canadian, ICWA "[would] not apply." Ibid. at 791).
252. 682 N.Y.S.2d 565 (N.Y. Fam. Ct. 1998) [LindaJ.W].
253. Ibid. at 567.
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'international borders.'"254 However, to reach this result, the court
relied on the Jay Treaty for the incorrect proposition that "the existence
of this border has no effect on the community of the Six Nations which
lived across this land longer before the imposition of this border."255
Clearly the court was sympathetic to the petitioner's plight.
However, its finding that she was entitled to this information about her
parentage because she was a member of a Six Nations tribe, and hence
that the border did not exist for her or her tribe, was patently incorrect.
The free passage right is a statutory right to cross the border; it does not
negate the existence of the border for Six Nations or any other Indian
tribes.25 6 The court's reasoning helped perpetuate the myth that the Jay
Treaty remains in effect. A holding that ICWA applies to Canadian
Indians because of their eligibility for benefits pursuant to the free
passage statute would avoid the problems that stem from the "nonexistent" border arguments based on the Jay Treaty.
The ICWA cases demonstrate both the need for and the benefits of
applying ICWA to Canadian Indians. Recognition by the courts that the
current free passage right is based not on a treaty but on the 1928 free
passage statute, and that this statute confers federal benefits on Canadian
Indians, would provide an effective basis for applying ICWA to
Canadian Indians. The same reasoning could also be applied to other

American federal Indian statutes,257 in order to ensure that their
purpose - the protection of North American Indian culture and way of
life - was not thwarted by the existence of the Canada-U.S. border.

254. Ibid.
255. Ibid.
256. Obviously the border has implications for Six Nations tribes. For example, it
determines their citizenship, their draft obligations and tax obligations.
257. It could also serve to broaden the definition of "Indian" under other federal acts
such as the Bald and Golden Eagle Protection Act, 16 U.S.C.S. 55 668-668d [BGEPA]
(which allows American Indians to get eagle hunting permits but not Canadian Indians.)
See e.g. United States v. Antoine, 318 F.3d 919 (9th Cir. 2003); and United States v. Hugs,
109 F.3d 1375 (9th Cir. 1997) (per curiam).
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Conclusion
The Canada-U.S. border imposed arbitrary divisions on North
American Indian lands and peoples; the effects of these divisions are still
reverberating today. Canadian Indian plaintiffs have had mixed success
in convincing American courts that federal Indian statutes such as
ICWA should apply to them. However, these plaintiffs have for the
most part, failed to ground their arguments in the free passage statute of
1928, which would give the courts the strongest possible foundation for
extending American federal benefits and statutory protections to
Canadian Indians, with a potentially significant impact on their wellbeing. Relying on that statute, and discarding Jay Treaty-based free
passage arguments, would avoid perpetuating the idea that Article Three
of the Jay Treaty is in effect, and the perception among Indians that the
United States government continues to ignore valid Indian rights. It
would recognize the fact that the Jay Treaty was abrogated and can no
longer serve the basis for the free passage right, or any other right.
Finally, a better understanding of the nature and scope of the free
passage right could help to avoid tragic family conflicts of the sort that
arose in Delisle, discussed in the introduction of this paper, where a tribe
in the United States supported grandparents who had kidnapped a child
from Canada. If the jurisprudence on the free passage right had been
clearer, the tribe might well have realized that ICARA would apply and
force the child's return to Canada, and might well have encourage the
grandparents to work with the mother toward a negotiated resolution
of the custody dispute. Because the potential costs of such
misunderstandings are so high, American and Canadian courts must be
proactive in their efforts and resolve the confusion surrounding the
status of the Indian free passage right.
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